E do allow and approve of the 
/ WY Priving and Publiſhing the 
EKeports and Caſes in Pleas of 
the Crown, Collected by the late Lord 
Chief Juſtice Kehng, and Three other 
Modern Caſes added thereunto. 


7. Holt, 

Fon Powell, 
Littleton Powys, 
H, Gould. 
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2 From the iet Manuſcript, under his own Hand. | 
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Ad judged and Determined; | 


"King Charles II. 
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| Collected 
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In the Reign of the late | 


With Directions for aun of the Pracs g 
and Others. 


By Sir 7obn Kelyng, En: 


LateLoro Cuizr Jusricg of His Majesry's 
: Couar of Kixo's BENCH. 
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To which is added, The Reports of Three Modern Caſes, Liz. | 
Armſtrong and Liſle ; The KING and Per; The QUEEN 


and Ae : | | 


22 
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printed for Jlaac Cleave, next Door to — in 1 
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hancery- Lane, 1708. "HIER 


- © —— — . — 


„ 


— 


* 


N - 5 3 * ng . 8 % 5 * a ” 7 > — 7 * % . = w 
> FFF N 6 : * * £ 


. + © * ane 
* * 4 - * _ ” * Fo 2 7 ., + %_ 
; 5 2 * — 1 3 2 OE 8 We 5 * 
. 5 r — - 2 6 3 CRIES...” ; 1 x — 8 2 3 | p nd 3 ee 7 
N 5 . £ a 8 — 3%; 1 ate. ae 3: * 3 0 8 20 e's 8 A ; . Fg F . - > * 5 7 . 5 N 2 _— * W "4-44 Sa 8 . 
r — : - _ oo — 2 S . en | ok a 1. 8 N 8 


4 
- 
; © 
by 
* 
9 
F 
„ | 
> 
- . . © 
. 
8 
1 | | 
- F | 
, : | 
* Pp, | a 
4 
| * 
» - 
* 
* 
9 
| IX 
* 8 
| E 
| | | | 
7 | | 
* 
; 3 
9 = 
« g | 
bY 
4 
. 8 | 
| * 
1 5 
8 * | 
ſ 1 i 
N : 
* , 
- * | 
o - 
; - 
— 
0 F 
e » 


4 1 . | 
4. p 
; . 
2. « 
2 = 
— | 
, . 
| 
; : | : 
- * 1 
| } 
U 
g 
2 aw 
W 


Here can be nothing more ſaid to 

recommend theſe Caſes to your Pe- 
riuſal, than to aſſure you they are the 
Collection of Sir John Kelyng, Kt. ſometime 
Chief Juſtice of the Court of King's Bench; 
The Manuſcript whereof under bis own 
Hand was in the Cuſtody of bis Grandſon 
and Heir; Copies whereof were Diſperſed 


in ſeveral Hands, which might hereafter be 


Publiſhed to the Injury of the © Author, and 


diſadvantage of the Publick. There are 
Two Quæres inſerted in the Margent 
by the Publiſher ; The one is Page 13, the 
otber in Page 41, which may be fit to be 
conſidered by the Learned. 
Te Three Modern Caſes are conceived 
tobe 4 ſome Uſe, therefore are thought fit 

to be Publiſhed ; And if they ſhall be found 
to be of any Benefit, its what is defired by 
the Publiſher thereof. - ee 


Farewel. 
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OrDeRrs and DIRECTIONS to be obſerved by J 
the Juſtices of the Peace and others, at _ 
the Seſſrons in the Old Baily, for Lon- - . 
don aud Middleſex, made 16 Car. 2. by 1 
Sir Robert Hyde, Chief Juflice of the 27 
Kings Bench; Sir Orlando Bridgeman, = [4 
Chief Fuſtice of the Common Pleas, Sir © | 3 
Thomas I wiſden, one of the Fudges of ; 
the Rings Bench, Sir Thomas Tyril, © 
one of the Tudges of the Common Pleas, and = 

ir John Kelyng, one other ofthe Fudges 1 
of the Kings Bench, and ſigned by tbem - 
all, and Read in open Court, and orderd © 
z0 be filed by the (Jerk, that all fuſtics 
night take Copies ly them if they pleaſe: For 4 

that they fhall not for the Future pretend 
gnorance of their Dun. | 

i, AT all Recognizances and Bail | 

ments taken by any Juſtice of the 
Peace, be certified into the Court the 

firſt day of every Selſions before Noon, for that 

they being kept longer out, it often happens that 5 4 
Felons 1 


5 1 


— — — a 6 


Prllon for Tiflicn of the Peace 


— 


* 


wt. ot 


ho 
* 


mentioned. 


often ſer at Liberty there without Tryal, 


 Felons and other Offenders eſcape the Proſecu- 


tors Witneſſes, and Parties being wearied out 
with Delays and Attendance, belide many 
other great Miſchiets ; -and that the Juſtices of 


| Peace who are faulty herein be fined by the Ju- 


ſtices of Goal Delivery, according to the Stat. of 


1 2 Ph. & Ma. cap. 13. and 2 & 3 Ph. & Ma. 


cap. 10. 


2. If the Offenders appear not upon their Re- 


cognizances the firſt Day, the Default ro be Re- 
corded, and the Recogmzance to be forfeited ; 


| Nevertheleſs Proceſſes or Warrants, as the Caſe 
ſhall require, to go Out againſt them and their 


Bail; ſo likewiſe as to thoſe who are bound to 


give in Evidence, that if poſſible the Buſineſs be 


not deferr d to another Seſſions, in which time 
commonly the Proſecutors and Witneſſes are ta- 
ken off, and the Matters compounded. 

3. That all Juſtices of the Peace do take Ex- 
aminations both of the Felons without Oath, 


and the Informers and Witneſſes againſt them 
upon Oath in Writing before they commit thge 


Offenders to the Goal, and certifie the ſame the 
firſt Day of the Seſſions, that they may be ready 
upon the Tryal of the Felons, or elſe to be fined 
according to the Statutes of Ph. & Mary before 


4. That all Priſoners for Treaſon and Felony 


be according to Law, ſent to the Common 


Goal, which is Newgate, and not to the New-Pri- 
ſon. It being found by Experience that they are 


3 That 


TY z % 
th, 550 
3 


—— r 


Direction: for Tuſlices of the Peace. — 


* 


5. That no Priſoner for Felony be diſcharged 
during the Interval of Seſſions, unleſs it be upon 
good Bail taken, the Warrant or Mittimus to the 
Goaler to keep them until they are delivered ac- 
cording to Law, nor any Bail or Recognizance 
for Appearance to be given up or withdrawn by 
the Juſtice of Peace after the ſame is taken, but 
be returned and certified to the Seſſions or Goal 
Delivery, the Offender whether Juſtice of Peace 
or Goal er to be ſeverely proceeded againſt. 

6. If any Juſtice of the Peace ſhall take Bail 
where he ought not, or wittingly or willingly 
cake inſufficient Bail, and the Party appear not, the 

ſaid Juſtice not only to be proceded againſt ac- 
cording to Law, but likewiſe to be complained of 
to the Lord Chancellor, that he may be turned 
out of his Commiſſion. — 5 

7. That no Copies of any Indictment for Fe- 
lony be given without ſpecial Order upon Moti- 


on made in open Court, at the general Goal De- 


livery upon Motion, for the late frequency of 
Actions againſt Proſecutors (which cannot be 
without Copies of the Indictments) deterreth 
Teople from Proſecuting for the King upon Juſt 
Occahions -- 1 1 

8. That the Goalers make more perfect Kalen- 
dars than of late they have done, according to 
the Stat. H. 7. cap. 3. and inſert not only Per- 
ſons in their Cuſtody, but alſo ſuch as have 
been in their Cuſtody ſince the laſt Seſſions, and 
Bailed or Delivered out, and by whom. 


9. That 


: = Nr — „ — ——— — 
A —_— * —ů — 


1 Di ions for Ju 7 ice, of t9e Peace. 
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; T hat if any Habeas Corpus come to receive 
| he) al Priſoner from another Goal, the Goaler to take 
"Þ notice of the Offence tor which he ſtood Com- 
mitted at the other Goal, and to inform the 
Court, that if he ſhall happen to be acquitted, 
or have his Clergy, he may yet be remanded to 
the former Goal, if there be Cauſc. 
10. If any Habeas Corpus come to the Goalers 
to remove a Priſoner, that with the Priſoner 
they alſo certihe the Cauſe for which he ſtood 
there committed. It being found by Experience, 
that by Colour of Habeas Corpus to receive and 
mine e Priſoners, many notorious Offenders 
do efcapc. 
II. That no Priſoner convicted for any Fe- 
lony v, for which hc cannot have his Clergy (un- 
leſs it be Women, in ſuch Caſes, where if had 
chey been Men, they might have had Clergy) 
be Reprieved, but in open Seſſions, and not 
ene iſe, without the King's expreſs Warrant, 
and not by Order of any the Juſtices of Goal 
Delivery, or yer and 7 erminer. | 
i2. That fach Priſoners as are Reprieved, 
with intent to be tranſported, be not ſent away 
F | as perpetual Slaves, but upon Indentures betwixt 
them and particular Maſters, to ſerve in our 
: 3 Engliſh Plantations for ſeven Years, and the 
1 three laſt cars thereof, to have Wages, that they 
| may have a Stock when their Time is expired; 
and that an Account be given tlierèof, and by 
whom they are ſent, and of their Arriyals, 


13. For 


i 
* tres. Abt. r 
0 — — 


2 Dired 1001 2 Juſtices of the Peace. 
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3. For that it hath frequently happened of 
ate, chat ſome have been killed upon Duels, 
others upon ſuddain 1 15 in the Streets. 
And the Inhabitants neglect to apprehend the 
Murderers, or to make Huy and Cry after them, 
and fo the Perſons not only eſcape, but no direct 
Knowledge can be given who they are. And 
by the Law, If any Man be ſlain in the Day, 
and the Fellon not taken, the Townſhip ought to 
be amerced; That therefore when any ſuch Caſe 
appeareth at Newgate, as it too often doth, upon 
the acquittal of Perſons apprehended upon 
Suſpicion, that both the Coroner, as alſo the 
Secondanies at Newgate be required to attend the 
Judges of the King's Bench, that information 
may be put in that Court againſt the Townſhips | 
for the eſcape, and followed pro Rege; And at 
_ the next Seſſions at Newgate, give an Account 

what is done. 
e Ro. Hyde, 
Orl. Bridgeman, 
Tho. Twiſden, 
Tho. Tyrell, 
 Fobn Nelyng, 


C T High- 
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High- Treaſon. 


Fter the happy Keſtauratton of King Charles the Reſolutions of 
Second, to his Right of the Crown of Eng- all the Judges 
land, which was in May, 1660. ſeveral Per- upon the Caſe 
ſons who were apprehended koz the Murder of of che Kings 


his Father, were now to be indicted fo2 that hozrid Trea- Murderers. 


ſan, and fn oder thereto, the then Judges, who, at that 
time were only the Low Bridgeman, then Chtef Baron of 


the Erchegner; Juitice Foſter, and Juſtice Hide, then 


Judges of the Common Pleas, and Juſtice Mallett, then 
Judge of the King's Bench, met ſeveral times, at Serje- 
ants· Inn in Fleetſtreet, with Sir Jeffry Palmer, the King's 
Attomp, and Sir Heneage Finch, the King's Solicitour; 
Sir Edward Turner, Jttorny to the Duke of York ; Mr. 


Wadham Windham, of Lincoln's Inn, and mp ſelf, being 


by (pecial Oꝛder to attend that-ſervice as Counſel koꝛ the 
King, there being then no King's Serjeant, bur Serjeant. 
Glanvill, Setieant tothe late King, who was then Old, 
and Infirm: And in oder to the pzoceeding in that great 
Alfalr, J was appointed to make as many Queries as I 
thought fir to be adviſed upon; which, J did accoꝛzdinglp, 
und upon them, rheſe Things following were refolved: 


1. That it was better to try thoſe Traitozs at the Sel- Tryal at Coat 


ſiong at Newgate, by Commiſſion of Goal-deliverp, then delivery, with a 


only by ſpecial Commiſſion of Oyer and Terminer ; be- 8 of 
cauſe chen they might be pzoceeded againſt moze ſpeedily, 7", 755. 


and arraigned and tryed immediately, by the Commiſſion it better chan a 
of Goal delivety, and Tales might be immediately re. Tiyal by a ſpe- 
turned at the Goal-delivery. And accozdingly Uirits > MR af | 
were 92dcred to be made and ſent to the Lieutenant of the of Oer and Ter- 
Tower, in whoie Cuſtody the Pyiſoners then were to de- 7 

= — liver 


as. r n eta 


8 an High. Tran. 
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liver them to the Sheriffs of London, and Iltits to the 
Eberle of London to receive them, that they might be in 
Newpare, which was done accozdingly. And becauſe, 
by an da of Parliament oz Convention which fat at the 
King's coming in Engliſh Proceedings were continued 
until Michaclmas now cloſe at hand, but not pet come; 
Therefoze thoſe Urits to the Lieutenant of the Tower 
and Sheriff of nn were oꝛdered to be in Engliſh. 


28. It was agreed that all the Paiſoners ould be ar⸗ 

raigned the firſt day befoze any of them were b2ought to 
Trpal, and the next day to pꝛoceed to Tryal with one oz 
moze of them together, as ſhould be thought fit upon: a 


b | 8 place. 


| King? s Council 4 It was reſolved that any of the King 3 Council 
| 2 privately might pzivately manage the Evidence to the Gꝛand In⸗ 
| h 1 75 Sr queſt, in ozver ta the finding of the Bill ol Indicment, and 
| dhe Olang Jury: green that it ſhould be done piivately 3 it being uſual in 
ET all Caics, that the Pzoſecutozs upon Indiaments are av- 
TY mitted ta manage the Evidence fo finding the Bill; and 
the King's Council are the only Þolecutos in the * 8 
| 2. koꝛ he cannot pꝛolecute in Berlon. 
| Compaſſing the 4. Tt was reſclved that the Indiaments Gould be * 5 
wins $ Death in conn the Death of the late King (the very compaſt- 
de Treafon- fug and imagining of the King's Death, being the Txea»- 
- ſon within the Star. 25 Ed. 3.) and then that we might lap 
a ag many Dvert Aas as we would, to pꝛabe the compaſſing 
f of his Death: But it was agreed, the actual Murder of 


the King ſhould be preciſely latd in the Indiament, with 3 
the ſpecial Circumffances as it was done, and ſhould be 7 
made uſe of as one of the Dvert Aas, to pꝛove the com- | 
paſling of his Death, 


Ooert Act not 5: It was reſolved that if anyone Overt Act tending ta 
laid in Indict- the cenvaiſing the King's Death, be lald in the India - 
ment, may be ment. That then any other act which tends to the com- 
3 in Evi- naffing of the King's Death, map be given in Evidence 
This is altered together with that which is laid in the emen. 


by the Statute of | 
7 W.3.C,3,p.I1. 5 U | 


* 
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High- Freaſon. as | 4 
6. It was reſolved that there need not be two CTlitnel. 
es to pzove every Overt Act, tending to the compaſſing of 
the Ring's Death. But one Tttneſs to pzove one Duerc 
A tending to the compaſſing of the Ring's Death, and 
another Citneſs to prove another Act tending to the lame 
end, are (uficient 3 fo2 compaſſing the King's Death ts 
Trealon. And then if two ſeveral TTittneſles pꝛove two 
#eneral das tending to the compaſling the king's Death, 
che Treaſon is proved by two Witneſſes as the Law in 
Tale of Treaſon requireth, 


It was refolved that if ſeveral Perſons be indicted Finding others 
together in one Indictment koꝛ one Crime, in caſe (ome of guilty in che 
them be found gullty by one Jury, and afterwards ſome tame Indict 
of the ſame Jury be returned fo? tryal of others in the —_ Ne _— 

fame Indiament; it is no Challenge fo2 thoſe Pꝛiloners Cheng. 
to lap, that thoſe Juro2s have already given their Aerdia, 
and kound others gutity who are indicked in the lame Jn- 
diament fo2 the lame Dffence ; fo2 though they are all in- 
= vicev in the lame Indiament fo2 the ſame Dffence, yet 
nnn the Law it is a (everal Indiament againſt every one of 
them and the Crime is ſeveral, and one may be guilty and 
not another, and the Jury are to give their Aervia upon 
partictiar Evidence againſt every ſeveral Perſon, and 
WE theretoze the finding one guilty, is no Argument o; ]Ne- 
= fuption thatthole Jurozs will find another guilty, 


8. It was reſolved that ff ſeveral Pziſoners be put up Severing of the 
un one Jury, and thep challenge peremptozilp, and ſever Pannel. 
in their Challenges, that then he who ts challenged by one, 

Ig to be dzawn againſt all, becauſe the Panel being joint, 
one Juro2 cannot be dzawn againſt one and ſerve fo? an- 
other. But in (uch caſe it was agreed the Panel might be 
levered, and that the lame Jury may be returned betwixt the 
King and every one of the Puloners, and then they are to be 
tryed leverallp, and there the Challenge of one P loner fs 
no Challenge to diſable the Juroꝛ ſo challenged agatull in- 
other Pꝛiloner. And the Caſe of Dr. Ellis's Servant; } 0. 
Com. 100, 101. was agreed to be good Law, as to the 
I ſevering of the Panels in that caſe ; and accozdingly, after- 
= wards upon t he tryal of Harriſon and others, who chat- 
D 6 lenged 
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"He Teak. 


Tronsto = taken 


from Priſoners Bar to be tryed, their Jrons ought to be taken off, (o 
at their Trial. 


Slum guotus. ignotus, with a Uiſoꝛ on his Face did the Ac ; and that , 


No Year laid for 


one Act, 


lenged peremptozſly, and ſevered in their Challenges, p par- 
ticular Juro2s, the Panels were ſevered. 


and the Murder on the zoth of the ſame Jan. Jt was 


9. Jt was reſolved that when Pꝛiſoners come to the 
that thep be not in any Tozture while they make thefr de- 
fence, be their Crime never lo great. And accozdingly 
upon the Arraignment and Tryal of Hewler and others, 
who were bzought in Trons, _- Court commanded their 

Irons to be taken off, 


10. It being agreed that the Murder of the King (ould 
be ſpecially found, with the Circumſtances in the India⸗ 
ment. And it being not known who did that villainous 
Ac ; it was reſolved, that it ſhould be laid that Quidam 


was well enough, and the other Perſons be laid to be pꝛe- 
(ent, aiding and alliſting thereunto. 


11. The compaſſing the King's Death, being agreed 1 5 
to be laid in the Indiament, to be 29 Jan. 24 Car. Primi, 


queſtioned in which King's Reign the 3oth Jan. ſhould be 
laid to be, whether, in the Reign of King Charles the firſt, 
02 King Charles the ſecond, and the Queſtion grew, be- 
cauſe there is no Fraction of a Dap, and all the Aas 
which tended to the King's Murder, until his Þead was 
acually ſevered from his Bodp, were in the time of his 
own Reign, and after his Death in the Reign of King 
Charles the ſecond. And though ft was agreed by all, 
except Juſtice Mallett, that one and the ſame day might in 
(everal reſpects, and as to ſeveral Ads, be ſaid to be in⸗ 
tirelp in two Kings Reigns, ſo that fn ſome relpeas the 
whole day map be aſcribed to one, and in other reſpecs, 
the whole day aſcribed to the other, accowing to the 
Truth in the matters of Fac which were acked, either in 
the Life, oz after the Death of the firſf King, yet becauſe 
Juſtice Mallett was earneſt that the whole day was to be 
aſcribed to King Charles the ſecond, therefoze it was 
agreed, that in that place, no Pear of any King ſhould be 
named, but that the compaſſing of the King's Death 
_thoyld be laid on the 29th Jan. 24 Car. Primi, and the 
abe Ads tending to his Burde, and the Murdet it ON 15 
aid 
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lald to be Triceſimo Menſis ejuſdem Januarii, without 


naming any year of any King, which was agreed to be 
certain enough, 


12. It being agreed that the Indiament chould be fo2 Contra pacem of 


compaſſing the King's Death, and one of the Dvert Ads 2 Kings. 


to be the aaual Murder of the King: Jt was reſolved the 
Indiament ſhould conclude contra pacem nuper Domini 


Regis Coron & dignitat ſuas, Nec non contra pacem Do- 
mini Regis nunc Coron' & dignitar' ſuas. 

13. The Queſtion was put, whether the Recower of Chick 5,1,. 
London ſhould give the Charge to the grand Jnqueſt at gicech Jude- 


= Hick's-Hall, where the Jndiament was to be found, the mentinTreaon, | 


Fact being in Middleſex ; And alſo whether Judgment at 
the Sefſions-houſe, where the Pziſoners were to be tryed, 
ould be there given by the Recover, oz whether the 


Charge and the Judgment ſhou!d be given by the Chfef 


Judge: And it was agreed that both ſhould be given by the 

Chief Judge. And accowdingly this was done by mp L020 The day was 
Bridgeman, and he gave the Charge only relating to en- Tueſday, ch of 
quire of the Murdeters of the late King, without miting 054. 12 Car. 2d. 
any other matter then to be enquired ok: And after the 

Charge, one Indiament was pꝛekerr'd againſt all the 

King's Murderers, who were in Pziſon, and alſo agatmiſt 


ſeveral others who were not then appꝛehended, but agreed 
they ſhould be attainted by an Outlatoy upon the ſame In- 


diament. And the lame day the Indiament was kound, and 
the nert day delivered at the Goal delidery, inthe Sefffons: 


houſe in the Old Baily, which day all the Pꝛuſoners were 


arraigned, and pleaded not guilty, but afterward ſome of 
them withdzew their Plea, and confeſs'd the Jndic- 
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14. Str Hardres Waller, and Geo. Fleetwood, which Confeſſion after 


was accopingly recozded by the Court, and agreed by notguilty plead- 


all the Judges, that it might be done, altho' the Clerk ed. 
had recoꝛded their Plea of not Guilty; fo? the Entry is, 


WE that ſuch a one poſtea, oz relicta verificatione cognovit 
= 15 Indictamentum. g | 


15. Memorandum, That upon the arraignment ok variance in Let- 
Henry Martyn, his Name being (0 wutten in the Indi: ters of Sirname. 
| | ment, | 
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ment, he ſaid his Name was Marten, and not Martyn ; 


but the Court agreed that he being known by that Mame 


of Martyn, that was well enough in an Indiament, tho 
it be not ſpelled direaly as he lpelleth it. 

Memorandum, That the Indiament was in Latin, it 
heing preferred after Michaelmas, until which time, all 


Euglih Pioceedings were allowed by that Convention 


which was ſi itting when the King was reſtozed. 
Ind after, all the Pziſoners who pleaded not Guilty. 


were convicted upon full Evidence, and had Judgment 


of Digh-Treaſon. 


Commiſhore ws Memorandum, That Sectetary Morris and Yr. An- 
Fer Tria! oh . by no of the Tounciſ, were both in Commiſſion 
evidence asi. fon rhe Tryal of the Buloners, and late upon the Bench, 


eſſe: hs there being occaſion to make uſe of their Teſtimony 
81atnit Hacker, one of the Pꝛiloners, they both came off 
from the Bench, and were ſwozn, and gave Evidence, 
and did not go up to the Bench again during that Man's 


Tryal; and agree d by the Court they were good Witfnelſes, 


tho in Kommiſſion, and might be made ule ol. 


16. Upon the Tryal of Coke of Grays-Inn, wha was 
of Council againlt the King, and delivered in the Charge 
againſt the King in the Traiterous Court called the 


Migh Court of Juffice; he objeaed that he did not dꝛaw up 
the Charge; but he only acted as a Counſells!, and did 


onlp ſpeak Mozos to have the Charge read and demand⸗ 
> Judgment againſt the Ring; and he ſaiv wozds did not 
make Treaſon. 


\cting as Coun- , 4 
= BY erer fainting treaſonable matter, be Indiaed by another, yet 


tor Treaſon, being known by Coke to contain reaſonable matter, and 
being delivered by him as a Charge againſt the King to 
take away his Life, this is an Dvert Ac to pꝛove that he 


compaſied the King's Death, which is the Treaſon he is 


Indice lol. 


3 18. And in caſe of High Treaſon, If any one do anp 
klien. Treacn thing by which he ſheweth his liking and Appꝛobation to 
mat; pailty, the Craiterous Deſign, this 1s in him High- Treaſon: 
Po all are Pꝛincipals in High Treaſon, who contribute 
towards it by Agion 02 Appzobation. : | 

OE OD 19. And 


(7. Jt was refolved by the Court, that if a Paper tan · 


"© 
1 
1 


Serre — — —2ͤů 2 ͤ > —— — — — —— 2 — ů ů —— — *** —ͤ—ehę 9 — - — ä — ee, + 


High- Treaſon. I 2 


—ä— — — — — — — — Oo — — — . HE ee i ett 


— re Pb M 


6—6—ͤ D—— — 


19. And it was reſolved that tho' in caſe a Man be in- Words are an 
diced only foꝛ Moꝛds, that is not High- Trealaon. But if a Olert Act co 
Man be indided fo2 compaſſing the King's Death, there !“““ Treaſon. 
Uoꝛds may be laid as an Overt Aa to pꝛave that he com: 
paſled the Death of the King, as it was in the Cale of C70. Car. p. 3 32. 
Crohagan, who being beyond Sea, ſpake theſe Moꝛzds. 

J will kill che King, ifT can come at him; and afterwards 

he came to England, and was taken and tndiaed fo? com- 

paſſing the King's Death, and theſe Wozds lald as an Though Co. y; 


Overt Ac, and p2oved, and he had Judgment of Pfgh- C,. 14. be a- 
Treaſon. And Co. Pl. Cor. 14. agreeth, that woꝛds ſet gaintt this Opi- 
dobon in witing, are an Dvert Ac to pꝛove the compaſſing nion, yer it was 


the King's Death, as itt the Cale ot Cardinal Poole there 2grccd that was 
cited, and words ſpoken are the ſame thing if they be pzo- „. 4 
ved ; and wozds are the natural way fo2 a man whereby e Guere, be- 


cauſe of the dif- 


to expꝛels the tmagination of the Heart. Jf it be any ferent Of m. 


way declared that a man imagineth the King's Death, ons bur Words 


that is the Treaſon within the Star, 25 Edw. 3. will explain the 
| OLE, 85 „„ meaning ot an 

20. Memorandum, Chat upon the Trpal of one Axtell, c 
a Soldier, who commanded the Guards at the King's Trp. ere = Sold, 
al, and at his Murder; he juſlilied that all he did was as a 1) e 
Soldier, by the commanv of his luperiour Officer, whom „ d 5 
he muſt obey 0} die. It was reſolved that was no ercuſe, Tre That 
fo2 his Superlour was a Traftoz, and all that foyned otherwiſe was 
with him in that Act were Traftozs, and did by that ap: indifferent. 
pove the Trealon; and where the command is Traiter- 
| — 42 the Obedience to that Command is allo Trat. 

;;; P ]˙7 8 
Memorandum, That in Eaſter Term 
Barkſted, John Okey, and Miles Corbet, thꝛee of thoſe aud Corbere's 
Perſons who preſumed to Judge the late King to death <a 
were appzehended, they then being outlawed upon the 

kazmer Indiament ; and they were bꝛought to the King's 
Bench Bar, and demanded leverally what they could lay 
why Execution ſhould not be aw 


Execution a- 


they were not the ſame Perſons, and thereupou the ſame lawiy. 


day a Juty was p2eſent lp returned, the Court ſitting ; aud Immediate Try- 
they found they were the ſame Perſons, and ſo Execution 2/»po Flearnac 


awarded, which was after done accordingly. Note, So is the le Prioners 
Report in the Manuſcript,but the Record is of an Attainder fie —_ 
by Act of Parliament; but there might be an Outlawry alſo, 


Me- 


14 Car. 2d. John Backſtead,Okey. 


e awarded agarnff them (after arded upon at- 
the Jndictment was firſt read to them) and they pleaded e by Ours 
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Sir Hen. Vanes Memorandum, That in Trinity Term, 14 Car: 2. Sit 
Caſe. Hen. Vane was indicted at the King's Bench fo2 compal- 
ſing the Death of King Charles the 2d, and intending to 
change the IRfugly Government of this Nation; and the 
Dyere Acts which were laid, were, that he with divers 
other unknown [eriong did meet and conſult of the meats 
ta deſtroy the King and Government ; and did take upon 
The Acts laid hm the Government of the Fozces of this Nation by Sea 
were Acts done und Land, and appointed Collonels, Captains, and Df- 
after che dearh ficetg, and the ſooner to fea his wicked Defign, did 
cfK.£4. die fitſt, aguatiy fn the County of Middieſex raiſe ar. And up- 


and betore the on his Trpal, he juſltfied chat what he did was vp the 


| relforing | | 
4 s Authozty of Datitament, and that che King was then 


nd, dut of Poſſeſſion of the Kingdom; and the Paritament 


was the onlp Bower teguant; and therefoze, no Treaſon 

could be committed agaiut the King $ And he objeced, 

that a levptug War in Surrey could not be given in Evi- 

dente to a Jurp in Middleſex; and he deſired to offer a 
Blll of Exception, becauſe theſe things were overruled 
by the Coure ; and iu this Caſe 
bed of by the Court. 


r. That by the Death ol King Charles the 1ſt; that 


3 long Parliament was adually determined; notwith- 
Long Pai flandiig the Acts of Parliament that it ſhould not be diſſol- 


went difolred Ved, but by conſent of both Pues. Foꝛ every Parlta- 


by cer of men is called to conſult with the Perſor of the King who 
de King. callethitz andtheretoze upon his Death it is determined; 

fo} they cau no longer conlult with him koꝛ which end they 
were call d. And a Caſe was cited to be reſolved, that, 
where, iu the 13 of Q. Elz. an Act of Patliament was made, 
that a Commilſion of Sewers ſhould continue foꝛ Ten 
Pears, unlels-the (ame be determined oꝛ repealed by any 


newCommiſſion,o2 by Superſedas, Aiug James granted ſuch 


à Commiſſion and died within that time ; Adjudged, that 
the Commiſſion was determined; foz all Commiſſions are 


2 determined by the death of the King who grants them, and 


this poiut of the adual determination of that Parliament 


by the death ol King Charles the 1ſt, was: befoze that time 

reſolved by all the Judges of England, ag mp Lond Bridge- 
man told me. But note, there were no ſpecial Words to 

continue the Parliament upon the King's Death..; +: - 
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2. It was reſolved, that tho King Charles the 2d. wag Traitors keep 
de facto kept out of the ererciſe of the Kingly Office by out the King, 
Traitoꝛs and Rebels; yet he was King both de facto, & * N ""y 
de Jure. And all the Acts which were done to the keepings Pim: 
him out were High: Treaſon. 


3. It was reſolved that the very Conlultation ond Ad. Conſulting to 


- viſing together of the means to deſtroy the King and his deltroy the King 
- Government, was an Dvert Act to prove the compaſſing * n Overt Act 


to prove the 


ok the King's Death, Treaſon of com- 


tl Ci fling hi 
4. It was reſolved that in this Caſe, the Treaſon laid 42" on 


in the Indigment being the compaſſing of the king's 


Death, which was tn the County of Middleſex, and the 


levping War being laid only as one of the Dvert Acts to 
move the compaſſing of the King's Death, tho this {evp- 


ing ok ar be laid in the Indiament to be in Middleſex, 
t a lar levied by him fn Surry, might be given in evt- 
dence; fo being not laid as the Treaſon, but only as the 


Dvert Ac to pzove the compaſſing, it is a tranſitozy thing 


which may be pzoved in another County. But if an In- 
dictment be foz levying Mar, and that made the Trea- 
ſon fo; which the Party is indicted, in that Caſe it is 


wi and muſt be laid in the County where in truth it 
as. So 


5. Jt was reſolved, that the Stat. of W. 2. Cap. 31. No Bill of ex- 
which giveth the Bill of erception, extends only to civil ception in crimi- 
Cauſes, and not to criminal; the Cows of the Stat. are, nal Cauſes. 
Cum aliquis implacitatur coram aliquibus Juſticiariis, &c. 

And the Intention never was to give ſuch Perſons liberty 

to put in Bills of Erception, fo2 then there would be no 

Tryals of that nature ever diſpatched in any time, nef- 


ther here no2 in the Circuits, ff every frivolous Ercepti- 
on which a Paiſoner would make, ſhould be dzawn up in a 
Bill of Exception; beſides, the Court is always ſo far 
ok Council with the Puſoner as to ſee that he hath right, 
and if they find any thing doubtful, they of themſelves 


will take time to adviſe : But the woꝛds of the Stat. are 


lain, as the Court agreed, as to this point. 


6. Al⸗ 
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Treaſon found 6. Altho' the Seine of compaſſing the Ring 8 Death 


by the Jury to was laid in the Indicment to be the zoth ok May, 11 Car. 
bebe TO pet upon the evidence it appeared, that Sir Hen. Vane, 
10 1 indir the very day the late King was murdered, did ſit in Coun- 
lem. dil fo? the ozdering ok the Fozces of the Nation againſt the 

| King that now is, and ſo continued on all along until a 


little befoze the King's coming in, It was reſolved that 


the day lald in the Jndi>ment is not material, and the 
Jury are not bound to find him gutity that day, but may 
find the Treaſon to be as it was in truth either bekoze oz 
after rhe time laid in the Indiament; as it fs reſolved in 


Syers Caſe, Co. Pl. Coron' 230. And accozdingly in this 


Cafe the Jury found Sir H. Vane guilly of the Treaſon 
fn the Indiament the soth of January, 1 Car. 2. which 
maß from the very day the late King was murvered, and 
da all his foꝛfeitures relate to that time to avoid all con- 
vepances and ſettlements made by him. 


7. Memorandum, That in this Caſe of Sit E Vane. 


More chan 2 A. 


ray be returned be being to be tryed at the King's Bench Bar, befoze he 


for Tryal of cri- Cine to his Tryal, it was conſidered by my ſelf, and others 

mil Cauſes. then of the King's Council, that it was poſſible that he 
might challenge peremptozily, and lo defeat his Trpal at 
that dap, at which it was appointed, if there ſhould be on- 
iy 24 Juxozs returnev. 


And thereupon, ſearch was made in the Crown Off ce, 


For betore that ud it did appear, that in Trpals on the Crown fide fo: 


Stat, «3 W. 2. Criminals, the Sheriff might be commanded to return 
Caf 38. wle anp number the Court pleaſed ; and acco2dingly, at his 
\ reed in Crpal the Sheriff returned about 60 of the Jury; and at 
-v Cauſes common Law in Civil Tauſes, it ſeems the Sheriff 
which is outed might have returned above 24 if he pleaſed; And therc- 
by chat Stat. ſave kot bp the Stat. W. 2. Cap. 33. It is recited, that where- 


ic great Alfie, gg the Sheriffs were uſed to lummon an unreaſonoble mul⸗ 


and or wb titude of Jurozs to the grievance of the People; it is 07- 
woes een dained that from thencefozth, in one Aſize, no more chall 
1:44. be ſummoned than 24, which Star. extends not to Juroꝛs, 


(es Or 


ments for the returned koz tryal of criminal Perſons 3 the like map be 


"ing,  — Doneupona Commillon of Oyer and Terminer. 
Me- 
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Memorandum, That at the Seſſions at Newgate, II. 
Dec. 14 Car. 2. Tho. Tong, Geo. Philips, Francis Stubbs, Tong's Cafe, 
and ſeveral others, were indiced fo2 Pigh-Treaſon, ko; 
compaſſing the King's Death, and the Overt Acs laid in 
the Jadicmeit, were aſſembling themſelves together, and | 
conſulting and agreeing to deſtroy the King, Ac ad eaſ- 

dem proditiones perimplendas, the conſulting ta ſcize 
Whitchall, where the King was Reſident. 


— 


TR... 


1. And in this caſe, It was reſolved by all the Judges, Conſulting is an 
that the meeting together of Perlons, and conſulting ta overt Al. 
deſtroy the King, wa* of it (elf an vert Ag to p2ove the 
compaſſiig the King's death. | 


2. Jt was reſolved that where aperion knowing of the Concealment 
deſign does meet with them, and hear them diſcourſe of where it is high- 
their tratterous Deligns, and lay 02 ac nothing; This Talon , ard 
is Digh-Treaſon in that party, fo2 it is moꝛe than a bare 3 bat mil. 

Toncealment, which is Miſpriſion, becauſe it ſheweth!“ on. 
his liking, and appzoving of their Deſign ; but tf a Per- 
on not knowing of their deſign befoze, come into their 
Company, and hear their Diſcourſes, and ſay nothi'.g, 
and never meet with them again at their Conſultattons, 
that concealment is only Miſpziſion of High-Treaſon. 

Blit if he after meet with them again, and hear their 
Conſultations, and then conceal it, this is Pigh-CTreaſon. 

Foz it ſheweth a liking, and an appꝛoving of their deſigh + 
and lo was Sir Everard Digby's Caſe, who in the Pow- 
der Treaſon met with the Traito!s, abd heard their de- 
ſign, but upon the evidence it was not p2oved that he ſaid 
any thing, oz acted any thing, and he had Judgment of 
Digh-Treaſon, Ds ates 


3. It wasreſolved that ſome of thoſe Perſons who are Perſons in the 
cqually culpable with the ref, map be made uſe of as a 2 | 
(Aitneſſes againſt their Fellows, and they are lawful Ac- fro Weis. 
cuſers, oz lawkul Witneſſes within the Stat. 1 Ed. 6. 12. 
£& 6 Ed. 6, Cap. 11. & 1 Mar. 1. and accozdinglp, at the 
Tryal of theſe men, ſsme of their Partners in the Trea- 
ſon were made ule ok againſt the reſt ; fo2 lawful 77iitneſſes 
within thoſe Statutes are ſuch as the Law alloweth z and 
te Law alloweth every one to be acitneſs who is nor 

conviged,o2 made infamous to2 (ome Crime. And if it were 
GT See not 
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not ſo, all Treaſons would be ſafe ; and it would be im⸗ 

poſſible fo2 one who conſptres with never (o many others 

to make a diſcovery to any purpoſe. * 

But the L. C. Baron Hales ſaid, that if one of theſe cul- 

pable Perſons be pꝛomiſed his Pardon, on condition ta 

give evidence againſt the reſt, that dilableth him to be a 

IdTlitnels agatnſt the others, becauſe he is bubed by ſaving 

his Life to be a (Ulitneſs,{o that he takes a difference where 

Diverſity of O. the Pꝛomiſe of Pardon is to him fo2 diſcloſing the Treaſon, 

pinions. and where ft is fo2 giving of evidence. But lome of the 

other Judges did not think the pzomiſe of Pardon, it he 

gave Evidence, did diſable him, but they all adviſed that 

no ſuch pzomile ſhould be made, 02 any thꝛeatnings uſed 
to them in caſe they did not give full evidence. 


There needs 2 4: Altho' the Lozd Chiet Juſtice Bridgeman, and ſome 
witneſſes for Others of the Judges were of Opinion that thoſe wowds of 
Treaſon at this two (Uttneſſes in caſe of High-Treaſon, were repealed 
day, Stat. 1 & 2 bp the Stat. 1 & 2 Ph. & M. cap. o. which enas that all 
P. e Mic. Io. See Trpals fo2 Treaſon be accoꝛding to the courſe of the Com- 
afterwards in mon Law: And at common Law, one Witneſs fs ſuf- 
this Book, fo. fitlent to a Jury, tho Co. Pl. Cor. is againſt this Opinion, 
more of this | 8 Hos 

aa yet they all agreed that if that Law fo2 two TUitneſſes be 
Same Witneſſes in fO2ce, yet the ſame two TUitnefſes who are to the Jn- 
to find the In- dictment, map be alſo the Titneſſes at the Tryal : And 
dictment, and at the Law doth not requtre two to the finding the India⸗ 
Tryal. ment, and two others at the Tryal. | 


Confeſſion up-, J. They all agreed that if a Conlpirato; be examined 
on examination be ko;e à Pꝛiby Councello 02 a Juſtice of Peace, and upon 
proved by two his Examination without Tozture confeſs the Treaſon 3 
Witneſſes good Tf after at his Tryal he deny it, and two TUltneſſes to 
evidence of it pzobe that Confeſſion, are good Evidence againſt him that 
(elf made that Confeſſion, at his Examination afozeſaid ; and 
in that caſe there needs no Mitneſſes to pzove him guilty 

of the Treaſon ; koz that Confeſſion puts ft out of the 
Statute which requires two Witneſſes to pꝛove the Trea- 
fon, unleſs the Party (hall without Tozture confeſs the 
ſame 3 and the Confeſſion there ſpoken of, fs not meant 
a Confefſion befoze the Judges at his Tryal. but a Ton- 
keſſion upon his Examination: But ſuch Confeſſion o 

Moved is only evidence againſt the Party himſelf who 
made the Confeſſion, but cannot be made ute of as evt. 
dence 
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dence et any others whom on lis Examination n be 
confeſſed fobe in the Treaſon. | 


6. They all agreed that cath a Confeſſion upon Er- Conf be- 
mination befoze a Pꝛivy Councello?, tho' he be not + on Nr hey my 


Juſtice of Peace, is a Confeſſion within the meaning ol, Conſelſon 


the Statute ; and the rather, as the Low Bridgeman ſaid, ithin the Stat. 
becauſe Juſtices of the Peace were not enabled to take ex · 


amination befoze the Star. x & 2 P. & M. cap. 13. 


Memorandum, Chat a week before Chriſtmas, x5 1 The North ri- 
Car. 2. my Bꝛother Turner, my ſelf, and my Bother ling, 15 Car. 2. 
Archer, were appointed by the King to go to Vork, fo: 
the Tryal of ſeveral Perſons there taken fo2 conſpiring 
to levy Tar againſt the King, and ſome of them did ac- 
tually meet in Farmeleigh-wood near unto Leeds, with 
Pozſes, Arms, and Foot Soldiers, And thereupon there 


was a meeting by the two Chief Juffices, my Low Hyde, 


and my Lo2d Bridgeman; and we thyee with Sir Jeff. 
Palmer the King's Attozey, and Sir Heneage Finch the 
King's Sollicito, did thereupon debate (everal things 
which were agreed by us all, viz. e 3 > 


1. Chat ir ſeveral Perſons do Ach levy Watz'a and Several Perſons 


dome of them do actually appear in Atms, and others do eee 10 raile 


War, and ſome 


not, this is an actual levying of 771ar in all of them, as appear actually 

well thoſe who were not in Arms, as. thoſe who were, if in arms. 

they be pꝛoved to be'of the Plot with them who did aku. 

fo} there are no ArceſſatiesitrTrea- 

55 b. ere? fora t are in the eke ate equial- 55 
gullty. e 


In the mit b ber 14 we being bene har tho there 
was a Conſpiracy to taſſe War in che North Riding of 


Yorkſhire, as well ag the Weſt Riding where Coe did 


actually appear in Arms, pet it couſd not be pꝛobed that 
thoſe in the North Riding did agree to the riſing thaf was 
in the Weſt Riding, oz that they knew any thing of it; and 
ſo would not be within the firſt Relolution. ö 


And thereupon the new Statute made the 13 Car. 2. a 
New Statute foi. 
fo} the ſafety of the King's Perſon, which maketh the Con. 8 


(piracy King 8 Perſon. 


20 1 igh-Treafon 
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ſpiracy ali and intending to raiſe War to be Digh 
Treaſon, in caſe they erpzeſs oz declare ſuch Jma- 
ginations, Intentions, &c. by Minting, UUriting, Mk 
Diꝛeaching, oz malicious, and avviled (peaking 3 and upon 
that Ac it was agreed, = 


2. That if one be indiced fo} imagining 02 intending to * 
{evy Adar, there mult be ſome Dvert Act laid in the Jndfa- = 
| ment to pꝛove ſuch Imagination, as there is at this day in 

1 Indickments koz compaſſing and imagining the King's = 
| Death; and it was conceived that no Overt Ac could be 

| laid to make it Treaſon within that Statute, but one of * 
| | thoſe which are named in that Statute. viz. Pzinting, 7 

.* ER CUtjiting, Preaching, oz Palitious, and adviſed ſpeak- 7 

1 ing, and we were inkozmed that no Painting, Writing, g, 

ome — Bn, o Peaching could be pꝛoved, and it would be impoſſible = 

5 do lap ſuch woꝛds as could be faſtned on them, and tg 
| „ that they ſpoke them 3 but in general we were infozm- 
| ed, that their conſulting and meeting together, and agree- 7 
ing to raiſe War would bepzoved; and thereupon it was re. 
ſolved that the beſt and ſafeſt way to pzoceed againſt them, 
was to india them koꝛ compaſſing and imagining the death 
| _ of the King, and to lay the meeting, conſulting, and a- 
| _ greefng to levy Aar, as one overt Ac, and the agual * 
5 llepping Adar as another « overt aa, and (0 P2oceed upon bp 
the Stat. 25 K pen 0 


8 3. Fo} it was reſolvev, and «ered by all now as it #1 
oy Wis am was befoze it was in Tong's Cale, and Sir H. Vane's 

covert Act to Caſe, that the meeting and conſulting to levy Mat 
prove compaiſ- fg att overt Act to pzove the compaſſing the Wings 
ing the King's Death, within the Statute of 25 Ed. 3. Altho' the con- 3 
F Death. ſulting to levy UUar is not adual levping within the 
El: | Statute, and ſo cannot be indiged thereupon, foz that 
iF Treaſon of levying UUar. Pet if they be indided foz the 
"Pi . _ Treaſon of compaſſing and imagining the King's Death, 
= That conſulting to levy UUar is an Dvert dd ta p2ove 


„ that Treaſon, altho' Co. Pl. Cor. 14. delivery an Dpinion 
againſt this. 


—_ 
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appꝛobation ok the Deſign, and is Þigh Treaſon, | ——— 


ſudicked ſoz compaſſing the King's Death, and their acual paſſing the 


this is a ſuflictent Overt Act to pꝛove him guilty of Trea- 
the Pleas of the Crown, and Jurildiction of Courts, 5“ Ooorts, of 


ments. | 


upon Evidence, that the Party liked 02 appꝛoved of it, 


tod at their Conſultation 3 02 ik he went knowing{y to 


Er * — 1 


* — — 1 
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hs Tt was reſolved, that if perſons da odually leby aqual War an „ 
Adar, fo that they may be indided fo2 the Treaſon of le. Over act . if 
vying of Adar, within the Stat. 25 Ed. 3. Pet they map be prove the corn W 


ievying of UClar may be laid as an Overt At to p2ove King's Death, 
the compaſſing the king's Death: And tho Co. Pl. Cor. 

14. be of another Opinion, pet that is no Law: Foz he 

expeſsly cantradias himſelf, fo he repozts the Caſe of 

the 1.09 Cobham, 1 Jacobi 1. e 


Ind the Caſe of the Earl ok Eſſex, 43 Eliz. where it 
was reſolved by all the Judges, That the gathering of | } 
Sen together to compel the King to yteld to certain De- OR 
mands, oz to remove ill Councellozs, was an Overt Ac 
to p20ve the compaſſing of the King's Death, fo2 which 
they were indicted, lo Co. Pl. Cor. 12. accozds, and in 
the ſame Book, Fo. 14. &c. agreeth, That if a Subject 
coniſpire with a Fozeign Punce beyond Seas to invade 
the Realm, and pzepare fo2 the lame by ſome Dbert An, 


don in compaſſting the King's Death, And tt was obſerved Errors in Co. Pl. 
that in theſe Poſthumous UUozks of Sir E. Coke, of <7 Juriſdiction 


Treaſon, and ot 
Parliaments, 


any great Erroꝛs were publiſhed, and in particular in 
his diſcourſe of Treaſon, and in the Treatiſe of Parlia- 


5. Tt was agreed that the bare knowledge of Treaſon, Miſpriſion of 
and the concealment of it was not Þfgh Treaſon, but Treafon ; what, 
Milpꝛiſion of Treaſon, But in Caſe any thing be pꝛoved and what not. 


then it is High Treaſon ; oz if the Party knew of the De- 
lian, and after luch Knowledge, met with the Conſpita⸗ 


thelr Conſultatfons ſeveral times, this is evidence of his 


6. Jt was agreed that to make a Milpꝛiſion of Crea. . is 
ſon, there muſt be a Knowledge of the Deſign, and ot. make Miſpri- 


the Perſons, 02 ſome of them; fo2 a Man cannot be 7atd not Arcade, 


© Tel 


; 9 do conceal what he doth not know; and therefoze, if one | 
| 
| 
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ons, an Overt wh 


ment, for com- 
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tell I. S. in 8 that there will be a riſing without 
acquainting him with the Perlons who are to riſe, oz with 
the Nature of the Plot, ik 1. S. conceal this, this is no 
Niſpzuſion of Treaſon, beraule he hath no knowledge of 
we Treaſon. 


Milprition what 7. Jt was agreed thot if one knew of a Treaſon, and 


is a dilcovery, knew (ome of the Coaſpiratozs, and then teil other Men 

and what hot. in general Terms that there will be a riſing, &c. with: 
out a diſcovery of the Plot, o; the Traitozs, ſuch a Di- 
ſcourſe will not acquit him from Milpziſion of Treaſon bp 
concealment of it, becauſe notwithſtanding thoſe general 
Diſcourſes, both the Treaſon and the Traitozs are con- 
cealed by him. 


Werse nba 8. And incaſe fuch a Perſon who knoweth of a Trea- - 1 


diſcovery of lon, and the Traitoꝛs, and diſcovers all he knoweth ta 
Treaſon, another Perſon who is not a Pzivp Councelloz, oz a 
AQAQaullice of Peace, oz hath Authozity to take Examina- 
tions concerning it, it was doubted whether ſuch a diſco- 
very would acquit him from concealing of Treaſon which 

1s Yiſpiilion. 


— At the Seſſions in the Old Baily, 20 Feb. 15 Car. 2. 
John Twyn was indicked on the Stat. 25 Ed. 3. of High- 
Treaſon, fo2 compaſſing and imagining the King's 
Death, and the overt Ac laid in the Indickment was, the 
Printing Trea- Dlinting of a Seditious, Poiſonous and Scandalous 
ſonable Politi- IP entituled ; A Treatiſe of the execution of Juftice, 


Twyn's Caſe. 


Act to _ and Juſtice is as well the Peoples as the Magiſtrates 
good an Indict- Duty, and if the Magiſtrates pervert Judgment, the 
palling the People are bound by the Law of God to execute Judg- 
King”: Death, ment without them, and upon them. And beſtdes — 
Title of the Bock, ſeveral Paſſages in the Book were 

ſet fozth in the Indigment, which in ſubſtance were, fir, 

That the ſupzeme Magiſtrate is accountable to the 

People. 2. The People are incited to take the Ma⸗ 

nagement of the Government into their own hands, 

3. The People are encouraged to take up Arms a- 

gainſt the King and his Family. 4. They are ſtirred 

up to revolt, as an Action bonourable and conſcientious, 

und 


in is clearly proved that the Execution of Judgment 
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and Encouragements given to any Town, City oꝛ Coun- 
ty in the thee Kingdoms to begin the UWlozm. 5. The „ 
People are erhozted, not only to caſt off their Allegiance, 9 


but to put the King to Death. And upon the Evidence 9 
it was pzoved, that Twyn being a Pinter, by himſelf es — 
and Servants printed this Book; That he Cox IÞ 
rected ſome of the Sheets, and that he (catter'd many — ji 

of them to be Sold; and he was found Guilty, and had — 

Judgment foz High-Treaſon, and was accoꝛdingly Ex- | 


„„ .. ed 


Ati this Trpal were pꝛeſent of the Judges the Chlek Ju⸗ 
lite Hyde, and my (elf, and alſo my Bꝛother Wylde Re- 1 

Coder of London, and reſolved by all clearly, That Pzint- | 

ing and Publiſhing ſuch wicked Poſitions, was an Dvert 
Aa declating the Treaſon of compaſſing and imagining 


the King's Death, which was allo agreed by the reſt of 

the Judges upon our diſcourſe with them. At the lame 

Seſſions Simon Dover, Tho. Brewſter, and Nathan 3 
Brookes, Pyinters and Bookſellers, were indiged at the a 
Common Law, as fo2 a great Mildemeanour fo? pzinting = e  T 

and publiching one Book, called, The Speeches and Pray- 5 . 

ers of Harriſon, Cook, Hugh Peters, and others condemned | 

b fo2 the Murder of the late King, in which were many de: 

> ſperate Paſſages, juſtifping their Uillany ; and another 1 

13 Book called the Phœnix, or Solemn League and Covenant; „„ | 

Nn which alſo were paſſages ok dangerous Conſequence. 

And they being found Guilty, it was reſolved, That tho 
{P2zinting be a Trade, and ſelling of Books alſo, pee 
they muſt uſe their Trade according to Law, and not 

_ abuſe jt, by pzinting o2 ſelling of Books ſcandalous to 

= the Government, o2 tending to Sedition. So in caſe 

ok a Councelloꝛ at Law, he may plead his Clyent's 

__» Cauſe againſt the King; but if, under colour of that, 

1 1 upon him to vent Sedition, he is to be pu⸗ 


— Memorand, Cooke's Caſe, a Lawyer in Grays - Inn, who judgment. 
-» Managed that Uillainous Charge againſt the late King | 
dt his Tryal, would have ercuſed himſelf, becauſe he ag- | 

ed only as Councel; but that would not ſerve his turn; 4 
he was executed with the reſf, And in this Pyincipat 5 


Caſe 
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Cafe the Perlone Were told, that the King bad! dealt It Per- 
cikully with them, that he did not pꝛoceed againſtthem Ca- 
 Tudgment a- pit ally, and they were all Fined, viz. Brewſter 100 Marks, 
gainki Breviſt er and Dover and Brookes 40 Marks apiece, and every of 
and others. them, to ſiand in the Pillory, one day at the Exchange, from 
Elebento One, and another day fn Smithfield, fo; the ſame 
time, wich Papers on their Hats, declaring their Ditence, 
o Dünting and Publiſhing Scandalous, Treaſonable, 
X and Factious Books againſt the King and Government, 
| ald to lle in Goal without Ball till the next Goal-delivery, 
= | 5 nnd then to make an open confeſſion and acknowledgment 
. of their ©ffences in luch woꝛds as ſhould then be direaed; 
and akterwards to remain in Pꝛiſon during the King's 
Bi Pleaſure, and not to be diſcharged befoze every one of 
1 | them put in good Sureties by Recognizance, themſelves 
; as in 400l. apiecc, and two Sureties foz each of them in 2001. 


apiece, not to Paint oꝛ Publiſh any Books but fuch as 
hall be alſowed by Authozity. 


Newgate Seſſions 14 Octob. 14 Car. 2. 


Mary Raven, alias Aſton, was fndicted f02 ſealing too 
"5lankets, thzee pair of Sheets, thꝛee Pillowbiers, and other 
Goods of William Cannon. And upon the Evidence it 
appeared, that ſhe had hired Lodgings and Furniture with 
them foz thzee Months, and during that time, conveyer 
away the Goods which ſhe had hired with her Lodgings, A 
„rc, and the her ſelf ran away at the ſame time. And it was 
1 ' agreed by my Lord Bridgeman, my Selk, and my Bzother 
. Wylde, Recower of London, then pzeſent, that this wis 
no Felony, becauſe ſhe had a Special Pzoperty in them 
bo hy her Contra, and ſo there could be no Treſpaſs 
. | . and there can be no Felony where there is no Treſpaſs. 
Hy - | | as it was reſolved in the Caſe of Holmes, who (et fire on 
TY his own Houſe in London, which was quenched befoze tt: 
went further. Vide the end of this Book, Kelying contra 


1 At the lame Seſſions one was indicted fo2 Murder, and 
8! upon his Tryal was found Guilty of Banflaughter, ar: 
AS then offered to plead the Ging s Pardon, which upon ſight: 
1 — ok it pardon' feloniam & felonicam interfeccon' of the Man "OH 
llafn, Non obſtant the Stat. of 10 F. 3. & 13 R 2. which was 

agrees 
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agreed by us all to be a Pardon ok Murder, notwithſtan. 
ding the Pꝛoceedings in Rickabee's Cale by Rolls during 
the late Croubles, and then the Queſtion was, it now the 
Party had not loſt the Benefit of his Pardon; foz he that 
pleads a Pardon confeſſeth the Fac, and relyeth upon the 
King's Mercy: And therekoze, if after his Pardon, he plead 
not Guilty, he waveth his Pardon, which is clear Law. 
But here the Queſtion was, becauſe this Pardon here by 
the expꝛels wozds pardons Man- Hlaughter only, and then 
by reaſon of the non obſtant. it extends to pardon Murder 
whether tho' he waved it as to Murder, he might not 
make uſe of it as to Banſlaughter. And as to that, 
there being ſome difference in Dpinton, the Party was 
bailed, and had a Certificate from us of the nature of 
the Caſe, and thereupon obtained a new Pardon. But it 
was agreed by us all, if the Parvon had not extended 
to pardon Murder, he could not poſſibly make uſe of it. 
And therefoze, upon this Trpal, he was only found gufl[- 
ty of Manſlaughter, he might plead that Pardon, and it 
ſhould have been allowed: And after, when he came to Gloves due to 
plead his new Pardon, and that was allowed, he paid Judges on al- 
Gloves to the Judges, which is a due Fee fo2 that, Vide 2 of Par- 


4 E. 4. 10 B. Pulton de pace 88. a. 


Memorandum, In the afozeſats Caſe it was mobed d 
that the Court ſhould not ablelutelp diſcharge the Per- Stat. 3 l. 7. 6 
{on, but ought to commit him oz bayl him, until the committing or 
Pear and a Oap after the Fac committed, by the Statute bailing extends 
of 3 H. 7. c. 1. But upon light of that Statute it ap- only to ſuch as 
peared that that Statute extends only where Perlans are acquitted for 
are indicted koꝛ Murder, and are acquitted, there they _ and te 
are to be committed oz bail d till the Pear and Day paſt, (7-1 5 - 
that if anp one will bung an Appeal, he may be foth- Wianfladgler. 
coming; But extends not to Perſons who being indiged 
fo: Murder, are found guilty of Banſlaughter, oz ſe de One acquitted 
fendendo, 02 by mifchance. . of the principal 
5 | Fact cannot af- 
At the ſame Seſſions, one John Roberts was indiged ter be arralgned 
as a Puncipal in a Burglary, and upon the Evidence it 7 Acceſſary be- 
appeared, that he was only accefſary after the Fed, by tre the Fact: 


a but h 
receiving thofe who did it, and the Goods, and there. guinea apr 


upon it was doubted, that if the Jury ſhould acquit him, as zc<cfyy alter 


1D . as the Fact. 
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as 5 thep muſt upon this Indictment, whether he might af- 
terwards be indicted as Acceſſarp, And therefoze to avoid 
all doubt, the Court diſcharged the Jury of him, and oz- 
dered another Jndicment to be againſt him as Acceſſary. 
Acceſſary before But afterwards, upon Conſideration of the Books, 
or after, Diverſi we did agree, that the Law was, Ik one was indided ag 
ty as to acquital Nyincipal and acquitted, he cannot after be indiced as 
: 1 acceſſary befoze the Fact : But notwithſtanding ſuch Ac- 
Bees quittal, he map be indicted as acceſſary after the Fad, 
and the Reaſon is, becauſe he that commands oz adviſes 
a Robbery, Burglary, 02 Murder to be committed is 
== quodam modo guilty of the Fac ; And therefoze if he be 
found not Guilty of the Faq, being indiged as Pun⸗ 
cipal, he cannot afterwards be tried as Acceſſary befoze 
the Fan, becauſe by the fozmer Aerdia, he is found not 
to be guilty of the Fac, which extends ta all guilt befoze 
the Pꝛincipal Fac committed. But an Acceſſary after is 
not guilty in any ſozt of committing the Fac, fo it was 
© done befoze he knew any thing of it; therefoze if he be 
tried as Pꝛincipal, and found not Gutlty, he may be af- 

4 ter indiaed as Acceſſary after 3 fo2 that is an Dffence (ub- 
| . ſequent to the committing of the Fac, and is fo receive. 

| „ ing the Felons, 02 after the Fad done, which is an Ol⸗ 

| 5 kence of another nature: So are the Books, 27 Aſſ. 
1 Pl. 10. 8 H. 5, 6, 7. And ſo have the Pꝛeſidents upon Er 

amination always been at Newgate Sefſfions, 


Diſorder oo At the lame Seffions, Edward Rew was indicted fo 
neglect, not ex- killing Nathaniel Rew his Bother, and upon the Evt- 
cuſe the Perſon gence, it was reſolved, that ik one gives (Wounds to 
2 the another, who negleas the Cure of them, oz is diſopderly, 
OP and doth not keep that Rule which a Perſon wounded 
0 ſhould do; pet if he die it is Murder 02 Banſlaughter, 
(| eons as the Caſe is in the Perſon who gave the 


Wounds, becauſe if the Wounds had not been, the Man 
had not died; and therefoze neglec oꝛ diloꝛder in the Per- 


ſon who received the Mounds, ſhall not excuſe * * 
lon who gave them. 
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' dzawer on Ludgate-hill, was indicted ko: Barrying two 


judged to excuſe from the Statute. -— 


ty indiced to pzove the luddain Quarrel. 


Vim 3 And an Hour after he was brought again and plea- 
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at the ſame Seſſions, Thomas Middleton, T ooth- 1 


CUives, aud upon his Tryal, he pzovuced a Sentence of 
Divorce from his firſt Wife under Seal Cauſa, Adulterij 


of her part, and agreed that he was not within that Two wires and 


Statute, ko; Rooke's Cale was ſtronger, which lee, 1 Cro. Party divorced 
461. where the Divorce was cauſa ſevitiz, and that ud % 4 4dulrerij 


oY not within Stat. 


21 Facob. 


At the lame Seffions, one Henry Burgeſs was indicted Chamber in 
fo2 breaking up a Chamber in Somerſet-houſe, and the Sommer/er- 


3 Indiament lay d it to be dom Manconal' of the Perſon bouſe , not the 
who lodged in it. And it was agreed, that the Jndia- OTIS 
ment was not good, becauſe all 'Somerſer-houſe is one , him, who 


fntire Þouſe of the Queen-mother, and all who Lodge in abideth in it 


it are her Servants ; and therefoze it ought to be dom' Chamber in 
Manconal' of the Queen-Mother. So fo; Whire-hall, Inns of Court. 
which is the King's Þouſe ; and it differs from the caſe of 


an Inns of Court, where every Gentleman hath a ſeveral 
Intereſt, and therefoze there every ſeberal Chamber is 
domus Mancona! of the Perſon who hath the Intereſt, 


At the tame Seſſions, one John Legg, being indiged Murder to kill 
fo? the murder of Mr. Robert Wiſe. 


Jt was upon the one without 

Evidence agreed, that if one Man kill another, and no cauſe, che 
ſuddain Quarrel appeareth, this 1s Murder, as Co. g. uf harr, Ware | 
Rep. fol. 67.b. Makelly's Caſe. And it ipeth upon the Pat. pe > tc 


Priſoner to 
prove. 


And in this Cale it was allo agreed, that if two Men Quarcel in Mor- 


otherwiſe of a 


fall out in the Mozning, and meet and Fight in the Ak. ins, Fight in 


ternoon, and one of them is flain, this is Murder, fo2 *<1200n, Mur: 


' 


there was time to allap the Heat, and their after-meeting © 


At the lame Seſſions, George Thorely, being indicted One and Mute, 
fo? Robbery, refuſed to plead, and his two Thumbs Thumbs ty'd to- 
were tyed together with UWlhipcozd, that the pain of that gerber with 
might compel him to Plead, and he was ſent awap ſo Whipcord. 
tied, and a Piniſter perſwaved to go to him to perſwade 


ded. 


2 5 | 
FT. 0. © 5.3. Fe ron , Fro 7 
£4644 2 LSE a Fe” Of „ N. Aue,. Cf; * 


. e 


i 
-. 


| _ . a 
* * 2. N — JL —> 
n . a ol 6 » f 


8 
4 


6ꝶ6-—̃— . ——— et" 
. : Z-7 
FS tobe 


* 


[ 
fl 
| 
] 


„„ „ CORP 


Yr * 
” 
_—_ ns ab 472 
* 


/ 3 i! 1 1 = | 
in. Murder and other Offences. 


——— 


ded, And this was laid to be the conſtant Pꝛaaice at 
Newgate, ” 
What Circum- Note, That although if an Officer oz other Perſon 
ſtances inquira- Kill another in preſerving the Peace, 02 a Parent, Baſter, 
ble here OE gz Schoolmaſtet kill his Child, Servant o2 Scholar in 
kills another io chaftf5ing 02 coxrecing him, this ſhall be ſaid to be per 
3 when Infortunim, yet vide Stat. 1 Jac, c. 8. {02 ſtabing, there at 
Past or Na. the end of it, there is a proviſo, that that Statute ſhall 
ter kills a Child not extend to anp Perſon who (hall kill in keeping and 
or Servant in peſerving the Peace, (o as the Panſlaughter be not 
Chaltizing- committed wilfully and of purpoſe, under pꝛetext of keep- 
ing the Peace; no2 to a after 62 Parent in chaſtizing 
his Child oz Servant, beſides his oz their Intent o2 Pur 
poſe, lo that thoſe Circumſtances are inquirable in thoſe 
Caſes. : e . 


. Vid. 9 E. 4. 28. One demands his Clergy, and the 
Court judge of Court took the Book and turned him to a Uerſe, and be 
rex6ing, not the COULD not read well, but read one woꝛd in one place and 
Ordinary. another woꝛd in another place. And the Juvges asked 
the Ordinary if he would have him; and he anſwered yea. 
The Judges bid him conſider, and told him the Court 
was Judge of his reading, and if the Court ſhould 
Juoge he did not read, the Ordinary ſhould be fined, and 
25 the Pꝛiſoner hanged, notwithſtanding his demanding of 
In tie abſence of him, and he was hanged, Vid. Fitz Abridgment, titulo 
the Ordinaty the Corone 32. And vide at the end of the Caſe n the Book 
Court may deli at large, Fiz. 9 E. 4. 286. ſeveral Books are cited where 
ver the Buok F. in the abſence of the Ordinary, the Court delivered the 


N. 5. 66, b. aC- K a Vid. : 
cordingly the 500k to the Puloner, id. the lame Book 


8 4 Ban who had abjured the Realm fo2 the death of a 


ſence of the Or- Man, was byought to the Bar, and being demanded 
dinary, what he could (ay, why erecution ſhould not be awarded. 
Pardon yoid, De pleaded the King's Pardon, which was diſallowed, 
b-cxuſe the King becauſe there was no mention in it, that he had abjured ; 
_ not taxe no and after he pzaped his Clergy, which was diſallowed 
.d 40, ut ſupra; and after he pleaded, he was taken out of a 
Sanctuary, and deſired to be reſtozed, which the Court 
refuſed, and ſaid he ſhould not have that Plea, becauſe 
being asked what he could ſay, why Judgment and Er- 
— c̃cution 
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D ii (Call ner is demanded 
had pleaded his Pardon, and that being dilaitowed, he =" 
ſhould not be received to plead any other Plea, which wos _ 33 ay, 
rul'd accomingly, fo2 he was hanged. So Note, Tho ond net be 


a Pulonet in ſuch a cale, muſt at his Peril plead ſuch a jvc, His 


Plea as he will ſtand to, fo? tt is peremptory to Him it the n Plca is 


matter, &c. pleaded be judged agatnit him; pet after ſuch peremptory if 


=_ Plea, he may and ought to have the benefit 37 his Clergy, chat be over fal- 
ET — 2 | Ded, yet Clergy 
allowed in that 


gt the Seffions fo2 Newgate, 20 April 1664. 16 Car. 
4 Che Thiek Juſtice Hyde, my Self, and Jiullice Wyl de — Ta N 
pꝛeſent, One Join Joyner was indided to ſtealing a Cop- hirn 
per, and upon the Evidence it appeared the Copper was 
fred to the Free- hold, and he bzoke it up and carried it 


away 3 And thereupon the Jury was direaen by the Court, Where upon "= 
that he was not Guilty, becauſe it was no Felony 2 But Indictment for 


my Loꝛd Chief Juſtice Hyde (aid, that it being ſa rank a felony, che 
Treſpaſs the Jury might find it Specially, that he vid 3 may fer 
take up the Copper, but that it was fixt, and lo leave it [5 ar 4 


to the Court, to judge whether Felony oz no, and there- 


upon the Court Judge it Treſpaſs, and Fine him, 
and gibe him other Puniſhment fit fo2 ſuch a Treſpaſs, 
as the Court did in Holms's Caſe, Cro. 1 part. 376, 377. 
But my Bzother Wylde and J differed in that Paint, and 
ſald it was not like Holmes's Caſe ; Fo? there all the 
Snecial matter was expzeſſed in the Indicment, viz. 
That Holmes being poſſeſſed of a Douſe in London, did 
Fetonice let on Fire his own Houſe and burn it with in- 
tent to burn the Houles of other Men near adJjaining, and 
of this the Jury found him Guilty, and bekoze Judgment, 
becaule the Court doubted whether it was Felony oz no, 
che Reco was removed into the King's-Bench, and the 
advice of all the Judges'taken, and agreed, that ic was no 
tony: And thereupon all the Special Matter being in 
the Indictment, and he found gullty of that as it was laid, 
In Law it being no Felony, he was found guilty of che 
Treſpaſs, fo2 which the Court gave Judgment again 
him, But in this caſe he is indiged generally fo! ſtealtng 
a Copper, which map not be fired, and if the Jury chould 
find him Guilty generally, the Court muſt give Judg. 
ment as fo; Felony, Foz the Spectal Yatter that it 
was fired is not laid in the Indiament. And it would be 
diſhanoucable fo? the Court in L plain a Caſe as this, 
t 


cre ration ſhoulb not be given and awarded againit him, he When a Priſo- 


. Ira — ⏑—————¶ ———f—˖—çr%ö³³1j ou oe Ea. 5 
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| Burglary to 


7750, Turners James Turner and William Turner, at Chriſtmas Seſſions 
Caf, laäſt, were indicted of Burglary fo? bꝛeaking the Pouſe of 
Rs Mr. Tryon in the Might, and taking away great Sum 8 


be afterward in- 


30 Murder and other Offences. 


that the Jury ſhould find him not Guilty, which was done 
accopdingly, Vide 2 H. 7. 10, b. Though Felony includes 
Treſpaſs, yet if the Party indiced be diſchargad of the 


Felony, which is Puncipal, he is thereby acquitted of the 


 Treſpals, ramen Quære of this, and vid. the Book. 
At the ſame Seffions John Locoſt and Lawrence Vil- 


break an Houle an's Houſe with an tntent to raviſh his TUife, and 
in the Night were found Gullty, and had Judgment to be hang d. Upon 
with intent to the Evidence, the Fac was very foul, fo2 the Moman was 
commit Felony. actually raviſhed by one, and afterwards they thruſt a 

Torch betwixt her Legs, &c. 


At the fame Seſſions there was this Mueſtfon, One 


If one break an Of Monp; and thereupon James Turner was found Guilt 
Houſe in the and executed; but William Turner was then acquitted; 
Night, ſteal Qndnow there being great Evidence that William Turner 


Goods thence pas in the lame Burglary with James Turner, and there 
of ſeveral Men, 


and be indicted being 47 |. of the Monp of one Hill, a Servant to Mr. 


for that Bugla- Tryon, Stoln at the ſame time, which 47 J. was not in 


ry, and ſtealing the foꝛmer India ment, they would have indicted William 
the Goods of Turner agatn now fo; Burglary, fo2 bꝛeaking the Houſe 


one of the Men, of Mr. Tryon, and taking thence 47 1. of the Mony of 


and be acquit- Hills; but we all agreed that William Turner being fo2- 


ted, he cannot 


merly indicted foz Burglary in breaking the Þouſe of Mr. 
dicted for the Tryon, and ſtealing his Goods, and acquitted, he can- 


Burglary, but not nowbe indiced again fo the lame Burglary fo2 bzeak- 


may for the Fe- ing the Houſe; but we all agreed, he might be indiged 
lony, for ſcaling fo; Felony, fo2 ſtealing the Mony of Hill. Fo they are 
the Gocds of leveral Felonies, and he was not indiged of this Felony 
other bien, hekoze, and fo he was indictev. And afterwsrds J told 


which were ta- 


ben dur of the my LOD Chief Juſtice Bridgeman what we had done, 


—— and he agreed the Law to be lo as we had direged. 


to ſuffer the Jury to find a Special Uerdic ; ſo all agreed 


lars were indicted fo2 Burglary fo2 bzeaking and entring a 
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Gt the Lent Aſſizes at Cambridge, 16 Car. 2. Clement Removing 


Simſon was fndiced koꝛ lyeaking an Houſe in the dap-time, Goods from = 
no body being in the Þouſe, and ſtealing Plate to the Pl2<cinanHouſe 


to another by a 


value of 101. And upon the Evidence it appeared, that Th who in- 


he had taken the Plate out of a Trunk in which it was, tended to tical 
and laid ft on the Flooꝛ; but bekoze he carried it away, them is Felony, 


he was Surpzized by People coming into the Poule. tho? he be ſur- - 


And the Chief Juſtice Hyde cauſed this to be found Spe- prizcd betore he 
cially, becauſe he doubted upon the Stat. of 39 Eliz. cap, car them 
x5. that Enacs, that if any one be found guilty of the 2 % 74. 


Felonious, taking away any Hoods, &c. out of any 40 fo in the day- 


Houle in the day-time, above the value of 55s. he ſhould time, by break- 
not have the benefit of his Clergy, CUhether this were a ing an Houſe no 
taking away within the Statute. And on the 13 Jun. body being 
Car. 2. All the Judges being met together, this Queſtt- therein, his 


on was pꝛopounded to them, and agreed that Clergy was Clergy is taken 


taken away in this Cale. Foz the Stat. of 39 Eliz. does N x he 


not go about to declare what ſhall be Felonp, but to take 4s be above 


away Clergy from that kind of Felony. Foz breaking an the value of 55. 
Poule in the day-time, no body being therein, and ſteal⸗ 
ing Hoods above the value of Five Shillings, ſo that the 

Felony is at Common Law; And by the Common Law, 

breaking the Houſe and taking of Goods, and removing 

them from one place to another in the ſame Douſe, with 

an intent to ſteal them is Felony ; Foz by this taking 

them he hath the Poſſeſſion of them, and that is Stea- 

ling and Felony, Vide fo; this 27 Aſſ. Pl. 39. Br. Co- 

rone. 107. 


At the ſame time it was pꝛopounded fo all the Judges, Husband and 


Ik a Man and his Wife go both together to commit a Wife commit 
Burglary, and both of them break a Houle in the Night, -<"y ol Le- 


and enter and ſteal Goods; what offence this was in the 3 


Atte, and agreed by all, that it was no Felony in the ice, but only 


Mike: ko; the CUife being together with the Pusband in che Husband is 


the Aa, the Law ſuppoſeth the Tltke doth it by coertion Guilty, other- 
of the PÞusband, and lo it is in al Larcenies; but as ta wite in caſe ct 


2 Burder, if Dusband and Wife both join in it, they are Vurcer bor 


both equally Guilty, Vid. 2 E. 3. F. Corone 140. 27 All. Guy: 
PI. 40. F. Crorone 199. Poulton de pace 126, b. And the 
Cale of the Earl of Sommerſer and his Lady, both equal- 

ly found guilty of the Murder of Sir Thomas Cvcrbury, 


by poyloning him in the Tower of London. 
2 


Murder and other Offences. * 


. 
p PR * . * b4 . 4 
9g _— COR +: "Io 1 oh 
> r - ge I * * *P4a} * 
bd - — n od 5 5 W's h #4 * % I . 232 1 "+ . x 2 : 1 * 2 * 2 wy AS 55 * . 
N , wy A, fd wn r 2 7 arg YL bY 4 PAO 3 - N "I 7 „ N 0 3 q Ry : ; 2 ” . 
- —— . * — 5 - 
7 ne AD - F — — — * 


8 <7 NN 
8 * Wok 
— — guns) — >o2 1 . 
Ro x —— — a * 0 4 III — pEIE—E 
: van —— 


= p . 7 
1 8 ae - » _ . p 433 4 
- 7 
- ” 
neu N M 
* an * 


5 W A 
* 
. 


. — Eo 
. — 
. 4 


TR! 5 an Offence at Common Law; and the Statute declareth, 


** . 
Ces lt — er 


| | 16 Car. 2. my Loꝛd Bridgeman, mp (elf, and my Byother 


1 Va CT̃ealing it, &c. But the India ment was quod Infantem maſ- 


—ͤ—ũ—— —y— - 
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at the Goal delivery koꝛ Newgate, holden 3 1. Auguſt, 


Wylde, Recover of London, being pꝛeſent; Ann Davis 
wos indicted fo2 murdering her Pale Baſtard Child, and 
þ | | the Indiament was not (pectal as the Statute is fo2 con- 


culum vivum parturiit qui quidum intans maſculus adtunc 
& ibid. vivus exiſtens natus per legem hujus regni Ang] 
ſpurius fuit, Anglice, a Baſtard, and then goeth on in the 
ozdinary foꝛm, that ſhe murdered it, and doth not con- 
clude Contra formam Statut. And it was doubted by us. 
whether the Indiament ought not to be ſpecial. And we 
cauſed Pꝛeſidents to be ſearched, and 2 Car. 1. there was 
a ſpecial India ment, but after 4, 5 & 6 Car. 1. All the India ⸗ 
ments were as this is, and $2, Lee Clerk of the Peace 
fo) London, laid that the fozm was altered, and made as 
"Y it is now by the Idvice of the Judges ac that time, who 
| agreed that clauſe which is nom in the Indiament, ſhould 
be put in and ts conclude generally contra pacem, &c. and 
not to conclude, contra formam Statut. Foz Murder was 


that where the Child is concealed, it (hail be taken to be 

v02n alive, and if it be dead it (all be taken, that it was 

murdered, and ſo the Statute doth not make a nem Ok. 

tence, but makerh a Conceailment £5 be an undentable 

Evidence that ſhe murdered it; and fo the Court was la- 

%pecial Verdict. tisfied, and went on upon the Indicment⸗ and upon the 
: 2 Evidence it appeared, that the Pꝛiloner lived in a Chan 
ber by her (elf, and went to Bed on Thurſday night well, 

without any pain, and fn the middle of the Might waked 

full of Palin, and knocked foz ſome body to come ts her, 

and one Uoman heard her knock, but came not to her. 

and the ſame J2ight ſhe was Delivered of a Child, and 

afcer ſhe pnt the Child in a Trunk, and did not diſcover 

{t till Friday Might following, and all this was found 

ſpeclally ro have the advice of all the Judges, whether 

that knocking fo? help at the time of her Travel (altho 

ſhe concealed it after one dap) exempts her from that 

Statute. Foz there was no ſign of aup Hurt upon the 

Body of the Child. But thus far it was agreed by us, 

that ik there be an Intent in the MMoman to conceal the 

| ED Child, then it is Yurder by that Statute, though in 
{ — | | _-- _eriith 


wut + 
* L. . a | 
=; * . 
wo 4 a % 


* 


. 


Murder and other Offences. 33 


truth the Child was dead boꝛn. But if there was no In. If no intent to 
tent to conceal it, 02 if ſne confeſs her ſelf wich Child conceal the 
befoze hand, and after ſhe is (urpziſed and deitvered, no Child, not Mur- 
body being with her, this is not within the Statute, e the 
cauſe there was no intent to conceal it, and therefoze in 
Caſe, if there be no ſign of hurt upon the Child, it is no 
Murder. e e _ * 

. 1 df 


at the lame Seſſions Joſeph Clarke was indiced in ; cz 

London fo; High Treaſon, fo2 Coining of Monep, and Case for coining 
upon the Evidence it was p2oved againſt him in London, of Mony. 

as it ought to be, the Indickment being there, but a great 

deal of moze Evidence was given agatnſt him of commit - 

ting the lame Crime in Middleſex, and in Eſſex, which 


was agreed to bs good Evidence to ſatisfie the Jury. — 5, 


One Richard Oliver who had been Partner with him 
in the Crime, and fozmerly- convicted ko; that Crime, 
and had obtained the King's Pardon, was uſed as a + 
CUitneſs againſt him, together with other Mitnelles. 6 L 
And it was agreed by us all, that the bare uttering of * 1 
Falſe Money, though the Party know it to be Falſe Ho- 


ney, is not High Treaſon, noz -Yilpziſion ok Treaſon ;' 'N 

| Fo? nothing is Miſpꝛiſion ol High Treaſon but conceal- 0 

| ing it, yet the uttering of Falſe Monep is a great Mil⸗ 4 

f { Piiſion finable, if the Party know it to be Falſe: But if . 1 

| | be that utters it know the: Perſon that Cotined it, opt = 
| one help a Coiner with Jnſtruments and Tools to Coin 

withal, oꝛ furniſh him with Silver fo2 his coining, and ä 
i PMHMonep is coined accoꝛdinglp, in every oł theſe Cales it is 0 
a Vigh Treaſon in them who utter the Boney, oꝛ aſſiſt the bs 
Coiner with Paterials, fo2 they are all atding to the. | Ai 
' = Treaſon ;. and in High Treaſon, every one who giverh . 
» = io aſliſtance to it, are Pꝛincipals; fo2 there are no j 
FE Acceſlartes in Treaſon, and they are guilty of coining | 
: as well as he that Coined it. 5 | 
> _ A Foun ok a Conviction foz High Maps, by the Uiew 

-_ of a Juſtice of Peace, which he is to return to the next — 
© Diellions, anda Fonm ok an Older thereupon, which J bad 1 
© =xZ from my Low Hyde. * 


K . Memorand. 


1 

|; + — 5» 2 — — — — ———— he — ä * | 89 W * 
34 Murder and other Offences. 
| - Bedford  Memorand' quod Un Juſticiar Dom' Regis ad pacem 

ul! in Com. præd. conſervand' nec non ad diverſas felonias & 

tranſgreſſion & ab malefacta in cod. Com perpetrat audi- 

7 end. & terminand' aſſignat ad hanc Generalem Seffionem 
# 5 Pacis Com. præd. tent. apud infra Com. præd. —— die 


Ge. Anno Regni Dom. &c. coram prefat. — & Juſtic. 
pacis in Com. præd. virtute Statut. Dom. Eliz. nuper 
Reginæ Angl' in Parliamento tent apud Weſtmon 12 die 
jan, Anno nuper Reginæ 5 & ſecundum formam & effectum 
dick. Statut. Intitulat. An Ada ko the — of a Sta⸗ 
tute made An. 2 & 3 Phil. & Ma. fo the mending of High · 
dig ways, ſuper propriam notitiam ſuam pretentavit qd. Quæ - 
. dam cumunis & Antiqua Regia via intra paroch. præd. in 
| : Com, præd. quz ducit de Raroch. præd. ad de - villam in 
r Com. ptræd. ( mercatoriam villa exiſten.) a quodam loco vocat. 
| in Paroch. præd. uſque ad quendam pontem communiter 
vocat. in Parocha prædict. non eſt bene & ſufficient. reperar. 
. + & emendat. ſecundum formam & effec. Statur. przd. fed 

| modo eſt in magno deeaſu ira quod ſubditi dic. Dom. Reg. 
Pp per viam præd cum cquis,plauſtris, Carrucis & Carriagijs & 
al neceſlarijs ſuis prout ſolebant & debent abſque magno 
| periculo tranſire ſeu laborare non, poſſunt in cujus rei teſti- 
La. mamonium pred. —manum & figillum ſuum appoſuit. 


* Ons EIA ARE EE D — f — 


Super quo ad eandem General Seſſionem pacis ibid 
Ordo ſuper inde, tent: die & anno ſupradictis, præd. Juſticiarij Dom. Regis 
adipacem Dict. Dom Regis in Com. præd. conſervand. aſſig 
nat. aſſeſſaver & impoſuerunt finem 40l. levand. de In- 

2 habitantibus di” Paroch. de --- in quorum Defect via pred 
non eſt bene & ſufficienter reparat ſecund, formam Stat. 

præd. fi præd. via non fit ſufficienter reparat. & emendat. 
ante F ef {ct Johannis Baptiſt. prox. ſuturum. 8 


K. 6 
8 


What only is Memorandum, Apon fuch a Conviafon the decay: of 
traverſable on the Highway cannot be traverſed, but they may plead, 
chis Conviction. that ſome other Perſon ought to repair it, and traverſe 
Vid, Saundrs that they ought not, but the decay being upon Utew of a 
Repr. 25. 169. Juſitce of Peate cannot be gainlatd o2 traverſed, 


Thi: 
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This is the beſt way to have all Þigh ways amended 


if the Juſtices of Peace would do their Outy. Ip Lozd Recuſant after 


Hyde aiſo told me, that it was reſolved by all the Judges **oclamation 
in Gaye's Caſe, 2 Car. 1. that if a Recuſant who was rakes tor oy 
poctaimed at the Allizes ace42ding to the Statute, render ug... 
himſelf the next Allizes to plead oz traverſe, & he muſt 4 
appear in Perſon, and he is to be in Cuſfaby; fo2 the 

100206 of the Statute and of the ]92oclamatton are, that 

he (hail tender his body to the Sheriff of the County, &c. 


At the Seſſions in the Old-Baily helden there the 12 
October 1664. A Silk Throfter had Men come to Mok Felony in 
in his own Pouſe, and dellvered Silk to one of them to Goods, Not- 
ok, and the Cozkmen ole away part of it, It was withttanding 
agreed by Hyde Chief Juſtice, mp ſelf, and Brother cr) of 
Wylde being there, that this was Felony, notwithſtan. ©*** 
ding the Delivery of it to the Party, fo? it was delivered 
to him only to {Uozk, and ſo the intire pzoperty re 
mafncy then oni in the Owner, like the Caſe of a Butler, 
who hath Piate delivered to him; oz a Shepherd, who 
hath Sheep vellvered, and they ſteal any of them, that ts 
elonp at the Common Law, Vid. 13 Eliz. 4. 10. 3 H. 
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at the ſame time there being Diſcourſe about the reſff- ⸗ 
tion of Hoods Stolen, (ts the Owner, who had pzale- Reſtituticg of 


cuted the Thief) my Bꝛother Wyld (aid that it had been foln Goods, it 


reſotved ugon the wo2ds of the Stat. of 21 H. 8. Cap. 11. 2rantable to the 
which giveth reſtitution of ſtoln Goods to the Owner fn {+-<cutor up 
cale che Thief be upon his Evidence found Guilty, that 2 "_ 4 
notwithſtanding a Sale in a atket Overt by the Thief of r 
the Soods Stoin; pet the Party ſhall have Reſtitution: Market Orei: 
And he laid, ſo was the pzagice at the Old-Baily. But 
my Loꝛd Hyde and my Seif, were of a contrary Opinion, 

becauſe at Common Law, a Sale tn a Parket Overt by a 

Party who hath no pꝛopetty ſhall bind the right of the true 

Owner, and fo is More Rep.360. The Bichop of Worceſtcr's 


Late, „where to a Refitution granted at a Seſſions ot 


Newgate, the Party wha had bought the Goods pleavey 
a Dale to him in a Market Overt, there the Caſe was 
adjudged againſt the Defendant, becauſe tr appeared not 
fobea Sale ina Market Overt. For it was late fold 
in a Scrivener's Shop in London. But there no Quer- 

— SELIE 2, ſtion 
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| fffon is made, but that a Sale in a Market Overt would 
| have hinder'd the reſtitution, and bound the pzoperty of 
. the right Owner. And by the Stat. of 31 Eliz. cap. 12. 
, which in caſe of Hozſes Stoln, enableth the Owner to 
have Reſtitution ifhe claim them, within fix Bonths after 
they are ſold by the Thief in a Market Overt, and yet that 
is, if the Owner pay the Party who bought the Yozſe in the 
1 Market Overt, ſo much as he will ſwear he paid bona fide 
FE toꝛ the Dozſe : But this Reſtttution of Hozſes upon the Stat. 
1 5 _ ef 31 Eliz. hath no great relation to that Reſtitution upon 
the Star. of 21 H. 8. they being of two ſeveral natures, 
therekoze Quære legem. Vide poſtea 18, a. con. and ſo is 
the conſtant {Nactice. Top „ 
One challenged 3 H. 7. 12. a. One atraigned befo2e Fairfax Bryan, and 5 
. 306, hangedand Haugh at Newgate fo; Felony, challenged 36, and the 
di | not preſſed. Queſtion was, what ſhould be done with him, and all the 
4 Judges of the one Bench and the other agreed, that he 
FEW  ſhouldbe hanged and not pꝛeſled to Death, and this Rule 
they would have all the Judges to obſerve in their Tir- 
| cuits, notwithſtanding the Opinion tempore E. 4. to the 
4 contrary 3 and pet in the very lame Page it is ſafd in 
0 another Caſe upon the like Challenge, the Book ſaith 
3 — the Opinion was, that he ſhould be preſſed as a Perſon 
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that refuſed the Law. 1 
| One abjureth 30 Aſſ. Pl. 3. Br. Payne and Penance 2. One abjfureth 
7 for Felony, and and is after taken in England, and demanded what he 

being after ta- cquld (ap, why Execution ſhould not be awarded, he 
3 ſtands Mute, he ſhall be hanged, and not put to Penance 
he fall be _ 02 Pꝛeſſed; becauſe he was attainted of the Felony befoze 
hang'd; but 26 by his Confeſſion: Foz he cannot have the benefit of the 
£4]. PL, 19 Sanquary to abjure, unleſs he confeſs the Felony which 
5 Br, Payne 12. is ig enter d on Reco by the Coꝛoner; and there its ſaid, 
1 c oꝙ the coatrary, ff g Felon plead not Guilty upon his Arraignment, and 
1 bat chat ſeemeth qrter ſtand Mute before his Tryal, it is as if he had not 
e e be 1a pleaded: But if upon his Arraignment he conkels the 
'Y Felony, and after being demanded what he can ſay, why 
Wh As to ſanding Execution ſhould not be, he ſtands Pate, there he ſhall 


9 Mute, where the 
[ | Judgment thall 


r was we 


be hanged, Note, Jt (ſeems to me, that in the Caſe be- 


T0 be to be preſſed, foe, where a Felon pleads not Guilty, that if after, up: 
Al : if and where On his Trpal he ſtand Mute, pet the Jury ſhall be charg⸗ 
2280 proceed to Try- ed with Hitz, and Evidence given fo} the King; and if be 
247, and pc hun be found Guiity he ſhail be hanged; fo2 after the Pziſoner 

, n on the Jurg. hath pleaded once not Guilty he cannot hinder the Tryal, 

* | 5 und 
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Murder and other Offences. = ; 1 
and ther ekoze J ſuppoſe that Cale is to be intended when | it 
the Pꝛiloner only pleaded not Guilty, and being asked "Io 
how he would be tryed ſtands Mute, and refuſes the : it 
Tryai of Law, there the bare pleading of not Guilty ts 


as nothing; but in caſe he pleadeth not Guflty, and fo? 
Tryal puts himſelf on the Country, then if after fe 
gands Mute, yet the Court ſhall pzoceed to his Tryal, it 
and fo the Book of 15 E. 4. 33. Br. p. 9. A Felon is at: "oj 
== -»::71ed and pleavs not Gutlty, and puts himſelf upon | - Wn 
Ss |: Zountry, and then challengeth 31, and thereupon ts il! 
granted, and then he ſtands Mute, and the Jury 

wy 2:5 charged with him and found Guilty. 


Inan Appeal koꝛ Felony if the P2iſoner fkands Mute, he Mace m appca! 

N $1! have Judgment to be pꝛeſled, as in caſe he had been che ame Judge 1 
arraigned at the King s Sutt, and ſtands Pute. 43 Aff. went as upon Lil 
p 5 Pl. 30. Br. Payn. 13 & 14 E. 4. 7. Br. ibid. 15 Iadictment. — ih 


At the Seſſions at the Old-Baily the 7th Decemb. 1664, A Woman in o 
One Jone Jenes, together with one Thomas Wharton, the ſame Felo- | T 
were indiged fo2 Burglary, and ſhe pleaded her ſelf to be oy with a Man, 4 
married ta Wharton, on purpoſe to be excuſed, being with Pretends to be 1 
het Pusband at the Burglary, and ſhe reluled to pleay con Nag] = ä 
by the name of Jones, and thereupon we called fo? the nt in , * 
Jutp, which found the Indiament, and in their Preſence, Case 
and by their Conſent, we made the Indickment as to her 
name to be Jane Wharton alias Jones; but we did not call | 
her Jane Wharton the TUife of Thomas Wharton, but gave 9 — 
her the addition of Spinſter; and then ſhe pleaded to it, 
and the Court told her, that if upon her Tryal, ſhe could 
220ve that ſhe was married to Wharton befoze the Burgla- A 
ry committed, the ſhould have the Advantage of it: But 
oi: the Trpat ſhe could not pzove it, and lo was found 48 in the 
Oltlty, and Judgment given upon her. a ae Eon 
| : | | on againſt his 
85 At the ſame Seſſions, at the Tryal of a Pyziſoner, he being Witneſs, | 
Do exception againſt the Witneſs againſt him, becauſe 7% ο 2 
dad koꝛmerlp been burnt in the Dand fo2 Felony ; but . 155. F 
= ©: Chief Juſtice Hyde, Keeling, and Wylde, Recorder, on py - fp FER } 
eng preſent, held that to be no exception, and in civil , Pr[2e tore re Pray | 
= ©@auſes ſuch Perſons are frequently admitted ko: TWit- good Witneſs. | = L. 22 7 | 


(1s ; and it differs from cutting off Ears, ſtanding in 1777 7m) A | 
— L . | the J. fo prov'd, * le Port || 
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the Pillozy, 02other ſtigmatizing, becauſe thoſe Puniſh: | 
ments make the Perſon Inkamous, and co he ts not al. 
(owed foꝛ a Nlitneſs: But burning in the Hand does not 


1 _ — ſo, becauſe it cometh inthe place of purgatton at the Com- 
1 = + £ 


ho bath Cler- mon Law, which ſuppoleih he might be not guiity, notwith- 
. is tally dif. Handing the Gerdig. And therefoze at the Common 
. Vide Law, he that confeſſed a Felony, could never be admitted 
Membr. fol. 25. to his Purgation, fo2 there could be no preſumption of 
If Clergyman not guilty againſt his own Confeſſion, Vide Godbolt 


burnt in the 288. 


Hand, and after 


=T 2 3 At the ſame time and Seſſions, One Iſaac Marriot, 


Cauſe, prchibiti- ulld others were committed, and the Mittimus was for 


on. Vid. Co. 5. tefufing to take the Dath of Allegfance, and ſo the Ju- 


c. 110. Foxley's ſticè of the Peace thought to bzing them into a Pꝛemunire; 
Caſe, and it is hut the Court diſcharged him and the reſt, becauſe the 
in lieu of Pure Path intended was the Oath injolned by the Statute of 
gation , 8 3 Jac. cap. 4. and it is not an Dath of Allegiance, though 
_— pr it be commonly (o called; but in truth it is an Dath 
. and Of Obedience; and ſo the Court diſcharged them, becauſe 
Attainder. there was no ſuch Dath of Allegiance, &c. 


One committed 


for refuſing the At the ſame Seſſions, upon the Tryal of ſevcral Qua- 


Oath of allet kers fo2 their third Offence after two kozmer Convigions 
ance, —_— befoze the Juſtice of Peace upon the Statute of 16 Car. 2. 
2 . . ee An Act to prevent and ſuppreſs ſeditious Conventicles; 
valty of a Pre- Dne of them pleaded, that he was an Allen bozn in France, 


munire. and (ſo not within the penalty of that dd, becauſe the Sta- 


An Alien living tute ſays, that every Perſon above the Age of 16 Vears, 


here, is a Subject being a Subject of this Realm, ſhall, &c. And he ſaid he 
within the Stat. wag no Subject, and ſo not within the Law: Jt was 
292 agreed by us all, that if an Alien come into this Ring- 
dom, and live under the King's Pꝛoteaion, that as long 
as he liverh here he is a Subject of this Realm, and pu- 
niſhable ko; tranſgreſſing the Laws thereof, accozding to 
Calvin's Caſe, Co. 7 Rep. 6, b. and ſhall be indicted foꝛ 
High ⸗Trealon, and the Indicment concludes contra Al- 
legianc' ſuam debitam. But if the Statute had ſaid been a 
natural-bom Subject of this Realm, then it had not ex: 
tended to him, and that allo appearcth by the penning of 
ſeveral Statutes, ſome being generally Subjeas, oz all 
Subjects, &c. which extend to Aliens which live here, 


and 


e 
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9 and other, that all Natural-bozn Subjeas, which extend to 

9 them only who are (ſuch, and not Altens who live here, EO: Mt 

28 and accozdingly we pꝛoceeded againſt him, and he had | 
Judgment to be Tranſpozted, « 


bt — 
— — — — — 


At the lame Seſſlons, Francis Trollop was indicted fo? A Carrier hath | | i 


ſtealing the Goods of Matthias Bowyer, and upon the Ebi: Goods deliver- A 

dence it appeared, that the Goods were not Bowyer's, ed, andis rob d, = 

that he was a Gloſterſhire Carrier, and in his Journy they be 1 . if 

were ſfoln from him, and agreed that the Indlament was 782% Gol, It 

well enough, fo2 tho' he had not the abſolute pzoperty in or the Carrier. |. 

the Goods, pet he had a polleſſozy Pꝛoperty, foz which TH 

he may maintain an Adton of Treſpaſs againſt any one Whit 

that took them from him; and ſo may indig a Thief fo: | ä 

taking his Goods, and ſo the Indiament is good either ſi; 

fo! ſtealing the Goods of the Carrier oz of the right _ 
Owner. a EO OS 1 

= Atthe ſame Seſſions, One Joſeph Fabian, a working Goldsmith for = 
 |©& ©Gold-\mith, was indicted fo? falſifying Plate, and by allitying Plate. 4 

putting in too much Copper, made it ſome Pieces ad. in 


others 3d. 4d. 5d. 6d. 7d. in the Dunce wozſe than it 

. = oughttobe, and then cozrupted one of the Eſſay Paſters 

; = Servants to help him to the Old Parks of the Leopard's 
, © Head, and other marks which are ſet on Plate when it is 
eelſſaped and found good, and with thoſe Marks he marked 


„bios kalle Plate at bis own Houſe, and fo he ſold his Plate 


- = tothe ſelling Gold-ſmiths, who did not miſtruſt it, becauſe 

they ſaw it marked: Foꝛ the Eflap Waſſer ts ſo curious, 
e = that if the Plate be the fourth part of a Farthing moze than 
s it ought to be, they byeak it in pieces, and the old Marks 

ought always to be bꝛoken in pieces when new Marks are 
made. And becauſe the Efſay Maſter had not cauſed 
= thvic old Parks to be bzoken, he was turned out of his 
= Office, and Fabian, who was, found Guilty, fined 
== 210-1. and adjudged to ſtand in the Pillow thꝛee days, 

krom eleven of the Clock until one, that is to ſay, once 2 

at the Old Change, and another time in Cheapſide, and 

the third time befoze Goldſmiths Hall, with a Paper in fore judged not 

his Hat, declaring his Crime, and he was alſo fozejudged to uſe his Trade 
ok his Trade, that he ſhould not uſe that Trade again as a Maſter- 

a Paſter (Wozkman, N orkman. 


Judgment. 


1 


| = 
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1 Murder and other Offences. 


In the Seſſions in the Old Baily holden the 13 of Ja- 
mary 1664, One John Hull was indided fo2 the Murder 
of Henry Cambridge, and upon the Evidence, the Caſe 
was, that there were ſeveral Mozkmen about building of 
: Pauſe by the Hozſe-Ferry, which Houle ſtood about 30 
Foot from any Bigh-way o2 Common Paſſage, and Hull 
being a Baſter-wokkman (about Evening when the Pa⸗ 
fict-wozkmain had given over C7tozmk, and when the La- 

bourcrs were putting up their Tools, was tent, by his 
Manſlaughter Mäſter to bzing from the Houſe a piece of Timber which 


and Miladven- zap $99 Stozies high, and he went up fo? that piece of 
ine 1 wit Timber, and before he thiew it down, he crted out aloud, 


WO Stand Clear, and was heard by the Labourers, and all of 
them went from the danger but only Cambridge, und the 
piece of Timber fell upon him and killed him: and mp 

Lob Chief Juſtice Hyde held this to be Panſlaughter, 
fo he ſaid he ſhauld have let it Down by a Rape, oz elle at 
his peril, beſtire no body is there: But mp Bzother 
Wylde and mp ſelf held it ta be Miſadventure, he doing 


nothing but what is uſual with CWlokkmen to do: And 


Deſme he Did it, crying out aloud, Stand Clear, and (a 
gabe notice if there were any near they might avoid it; 
and we pit the Cale, a Ban lopping a Tree, and when 
the Arms of the Tree were ready to fall, calls out to them 
below, take heed, and then the Arms of the Tree fall and 
Rillen Man, this is Miſadventure, and we ſhewed him 
Poulton de pace 120. where the Cale is put, and the Book 
cited, and held to be Miſadventure; and we ſald this Caſe 


un Queſtion is much ſtronger then the Caſe where one 


hobos a Stone oꝛ ſhoots an Arrow over a Uall oz Holtſe, 

with which one is ſlain, this in Kelloway 108 & 136, ts laid 

to be Mlladbenture. But we did all hold that there was 

ü great difference twirt the Caſe in Queſtion, the Houſe 

kram which the Timber was thzown ſtanding thirty Foot 

from the Highway oꝛ Common Foot-path, and the doing 

n Streets the lame Ad in the Streets of London; fo? we all agreed, 
Country- that in London, that if one be a cleanſing of a Gutter, 
tand much call out to Stand aũde, and then throw down Rubbiſh, oz 
Crier à piece of Timber, by which a Man is killed, this is 
Manſlaughter; being in London, there is a continual 

concourſe of People paſſing up and down the Streets, and 


2 


gs 
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a new Paſſenger, who did not hear him cal! out, and 
theretfoze the caſting down any ſuch thing from an Houſe | 7 
into the Streets, is like the Cale where a Man ſhoots au _ | 
Arrow 02 Gun into a Market-place full of People, if any 8 ET $i 
one be killed it is Manſlaughter ; becauſe in common cer. | ii 
/Neſumptton his Intention was to da Nilchief, when he i 
caſts o; ſhoots any thing which map kill among a Multi: : N od, 
tude of People; bur in caſe that an Houſe ſtanding in a Wl! 
£ountry-Town where there is no luch frequency of Pal. 4 
ſengers, if a Man call out there to ſtand aſide, and take 1 
herd, and then caſt down the filth of a Gutter, &c. my 0 Us 
_ Bother Wyld and J held that, afar differing Caſe from 1 
Holng the lame thing in London. And becauſe my L020 1 
y de Ditfered in the Pzincipal Caſe, it was found Spect- 8 — 
28 ally, but J take the Law to be clear, that it is but Mil- _ 
= adventure. = I 5 | Vi. 
= Xt the lame Seſſions James Rampton was indided fo: {18 
ge Murder of his Cite 5 and upon the Evidence the Caſe manſlaughter, 9 
was, that he being a Hackney Coachman, found a Sol. Miſadventue 4 
dters Piſtol in the Street, and when he came home he f - 10 
hewed it to his Maſter, and they took the Gun ſtick and | 1 
3t it into the Piſtol and it went down into the Muffel ok FI 
de Piſfol, by which they thought it was not Charged, | | 
*12 hts like ſtanding befo;e Him, he pulled up the Cock 
the Piſlol went off, and being charged with two Bul- * 
75, wounded her in the Belly, and killed her, upon which 1 
+2 fied out Oh J have killed my dear Cite | and called in —_— 
"efghbours, it was holden bp us all, that chis was Man- . 
ahter, and not only Miſad venture. Ouære. ee 
At the Common Law, if a Man had committed ſeveral En "I; 
_+c{onies, and had been\arraign'd foz one, aid pꝛaped his _— 1 | 
Liergy, yet he might be indiced fo2 any other Felony aud Clergy allowed 5 (il 
hereupon was made the Statute of Clergy, 25 Ed 3.c. 5, where way be 1 
aich required that a Clark be charged with ell Felontes, at Put to anſwer i: 
ande. Andafter that Stat. if a Yan had committed ſeveral 7 oller Flo | 
#27onies, ſome within Clergy and ſome without Cter- nnen 
and had been arraigned of one of the Felontes within my 
iergp and contveed of it, and his Clergy allowed fo2 that, =. 
was diſcharged thereof and could not be tried fo? atyof = _— 
he other Felonfes which were committed *cwirt the firſt Ip 
elonp and the time of the allowance of his Clergy fo2 it, „ 6 ec © - — of 
the other Felons was without benett of Clergy, x! c4p.4 ae Pj 
m pl. Cor. 107, b. Coke pl. Cor. 214. but now by the the Law ſo. oP 
| ———— Statute : 1h 
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Statute ok 8 Eliz. c. 4. if Clergp be allowed, that doth dil. 
charge all other Feloirtes within Clergy ; but he may be 
arraſgned fo? a Felony, fo2 which Clergy is not allowable, 
though it were committed befoze his Clergy were allowed: 
Co. Pl. Cor. 214. But now by the Statute of 18 Eliz. c. 7. 
it ſeems that alough Clergy hath been allowed foz oone 
Felony he map be indicked fo; another Felony alſo with⸗ 
in Clergy committed befoze the time that his Clergy was 
allowed; fo2 that Statute of 18 Eliz. ſpeaks generally 
that all Perſons admitted to the benefit of the Clergy 
ſhall notwithſtanding anſwer to all other Felontes where- 

pk they ſhall be indicted oz appeal'd, and not being thereof 
befoze acquitted, convieed, attainted, o; pardon'd; and 

ik this be not the meaning of this Statute, then it is to 
no purpoſe ; fo? all the other Caſes where Clergy was not 
allowable were helped by the Statute of 8 Eliz. cap. 4, 
befoze mentioned, And my Low Chief Juſtice Hyde told 
me that when his Uncle Sir Nicholas Hyde was Chief 
Juſtice, he meeting with anotoztous Rogue fo2 ſtealing ok 
Sheep and Cows, all being within Clergy, cauſed him 
to be tryed upon one of the Indiaments, and pꝛeſently 
caltzd the Oꝛdinarp, and upon his return, that he read, 
he allowed him his Clergyz and then after he tryed 
bim at the lame Aſſizes upon the other Indicments, up- 
on which he was Conbiated, and demanded his Clergy, 
which he denied him, becauſe he had had his Clergy once 
allowed him, and ſo the Fellow was Þanged: But yet 
the Pꝛactice at the Seſſions at the Old-Baily is contrary 
to this, and ſo that Statute of 18 Eliz. made of no 
Effea. Bur notwithſtanding the Practice is conceived to 
be according ro LW. 


parglay in , At the Seſſions J inquired of Le Mort's Cale, which 
5audem Legis. WAS adjudged in the time of the late Troubles, and my 
: Bother Wyld told me, that the caſe was this: That 
Thieves came with intent to Rob him, and finding the 
Dooz lockt up, petending they came to ſpeak with him, 
and thereupon a Maid Servant opened the Dooz, and 
they came in and Rob d him, and this being in the Night: 
time, this was adjudged Burglary, and the Perlons 
* hanged; foz their Intention being to Rob, and getting 
the Dooz open by a falſe pꝛetence, this was in fraudem Le- 
Sis, 
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gis, and lo they were guilty ok Burglary, though thep 
did not acually bzeak the Pouſe, fo2 this was in Law an 
adual bzeaking, being obtained by fraud ta have the 
Dooz opened; as if Men pretend a 77larrant to a Con- 
ſtable, and bzing him along with them, and under that 
pꝛetence rob the Houle, ik it de in the Night, this is Bur- 


glary. 
At the Goal- delivery in the Old Baily, 5 April, 1665. , Cafe, 


my Low Ch. Ju. Hyde, my felf, and my — „„ 


Recoꝛder of London, then pꝛeſent one Richard Farre, and .. e. 
Eleanor Chadwicke were Indided fo2 beaking the Houſe 
of Robert Stanyer, and putting his TUife in fear, and ſteal- 
ing from thence ſeveral Hoods ; and upon the Evidence, R bbers PR 
the Cale was that Ms. Stanyer whoſe Þouſe was robb'd, 4 Legis by 
had fo2 many Years lived from her Husband, and hired « colour of Law- 
this Þouſe, and a Leaſe was dzawn up fo2 the Þoute in tal Pretences. 
her Þugband's Name, which he refuſed to Seal, and 
ſafd he would habe nothing to do with it, but the Land- 
lozd and ſhe agreed, and ſhe conſtantly paid the Rent, 
and had the Houſe very well farnithed, and had Plate, 
Jewels, and Douſhould-ſfuft of a very good value, and 774 4 
Farre the Puloner, and Eleanor Chadwick, who lived c 75 oY 
with him as his TUhoze, and ſo had done a great while, : 
intending to rifle her Houſe, laid this Deſign, (viz.) Frere 
went to an Attomey of the CommonPleas, and told him that 
M1s. Stanyer was his Tenant and in Arrear fox Rent, 
and he had no way to get her out but by ejection. firmæ, 
and thereupon, he accoꝛding to the way now uſed, made a 
caſual Efecto} of his own, and delivered a Declaration, any 
Eleanor Chadwick made a faiſe Dathin the Common] leas. 
that ſhe had delivered a Copy of that Declaration to the 
Tenant in Poſſefſion, and therupon Judgment was ob- 
tained (accozding to the courſe) againſt the caſual Ejeqoꝛ, 
and a TUrit to the Sheriff to deliver Polfleſſton, and 
thereupon Farre got the Sheriffs Bailiffs to execute rhe 
CUrit, and turn Mrs. Scranyer out of Poſſeſſion, and at the 
lame time Farre took out a Latitat againſt Mrs. Stanyer, 
ſuppoſing a debt, and at the lame time arreſted her and 
would take no Bail, but cauſed her to be carrted to New- 
__ eate,and then FarreandChadwicke went torifletheir Hoods 
in ye Bout: and bꝛoke open Cubbards and Trunks, — 
: took 
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cock eg Jewelgand late, and carried them into 650 oon 


Houle, and hid them there, and carried away divers of the 
Goods by Might, and took the Pewter which had her hus. 
and's Arins upon ft, and got them taken out, and ſold other 
of theHo0ds ; and after upon Complaint to my L. C. Ju⸗ 
ſtice, by his Warrant Farre's Houle was learch d, and the 
Teweis and Plate there found, and divers other Goods ; 
and Farre and Chadwicke, upon Examination by mp Loꝛd 


_ Thief Juſtice, were ſent by him to Newgate, and now 


As Co. PI. Cor. 


this Indiament pzeferred againſt them, and Farre being 
gk d what colour of Title he had to the Houle, could pꝛe - 


tend none, but it appeared that the true Landlozd had re- 


ceibed the Rent of tt fo many Years, and that no Rent 


at all was behind. And Farre being ask'd what cauſe of 


Action he had againſt Mrs. Stanyer to caule her to be ar- 


refted, could pzetend none; and being likewiſe asked 


what Colour he had to break open Trunks and Cubbards, 
and to take the Hoods and ſell then, and cauſe the Coat 
of Arms to be expunged, he could inake no pzetence ; and 
ft was agreed vp us all, that although they had made 


ol the Lain and ©fficers of Las to getthe Poſſeſſion ant 


Arreff the 7Coman, yet if a LINE SON e Tad em Legis 
with ute ts Rob, this courſe was ld Tat from ercuſing 
he Robber ; chot it it hi 
Law, and th? 


4. eves pzetending to be robb'd, 
raiſe Hue and Cry, and call a Conſtable in the Might, and 
cauſe him to ſearch an Houſe on pꝛetence the Thieves are 


there, and thereupon, by Command of the Conſtable, the 


7062 ts opened, and they go in, and then rob the Þouſen, 
this is Burglary, though the Houle was not actually bꝛoke 
open by them, but opened at the Commandof the Confta- 
ble, ko; this being in fraudem Legis ſhall be accounted as 
an actual breaking in them, and fo was Le Mott's Caſe 
adjudged, which is in this Book the next caſe befoze this, 


and ſo it hath been adfudged, that ff Hoods be diſtrained, and 


put in a Pound, and one who bath a deſign to Neal them, 
goeth tothe Sheriff and gets a Replevin fo? theſe Goods, 


and bp,colotir of this Replevin, the Goods are delivered 


to him, and he dziveth them away and ſells them, having 
no colour of Title to them, this is Felony, And we allo 
agreed, that altho' Mr. Stanyer the Þugband did not dwell 
in this Houſe, and refuſed to w_ to do with it, pet the 

| Indtament 


tenled the Offence by abuſing the 
20cels of it without Tolour of Title, 8 


1 
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7nbictment was well, fo2 bzeaking open his Dwelling 
jpouſe, ko? whatever the Mike hath is the Hus- 
hands in Law, and it cannot be ſaid to be the CUtves 
Houſe, and co direction was given to the Jury, that if 

thep did believe hat the Pziſoners had done all this 
with an intent to Rob, they ought to find them Guilty, 
and the Jury did find them Gutity, and both of them had 
Judgment to be hanged, and were executed accozdingly. 


At the lame Seſſions, one Edward Parret was in the Reſcuing a Fe- 
p!ace where the Puloners uſe to ſtand at the Goal deliverp, lon by ſecret 
oho was in ko Murther, fo2 which he had afterwards helping him a- 
iidgment, and while he was there, one John Copeland JT m the 
: 5corchman, being in very good Clothes, went in thi- Pacer 
-zhen the Keepers were buſie, he opened the little Doo! of Tryals in the 
»hich was bolted, and went out, and Parrett the Pꝛiſoner O14. Bai. 
allowed him, and the Keeper of the outward Dooz not % Samford 
unowing them, opened that to them, and they both went to: *'- Cr. 30, 31, 
ether out of the Pard, and run down By-Alltes into Shew- Of 5 


ing the Pziconer, made after them, and being told which ſous. 
wu they run, obertook them in White-Fryers, and bzought 
them both back, and thereupon Copeland was indicted fox 
Felony, fo} reſcuing Parrett, being indiged fo) Murder, 
Aung upon the Evidence it was Swozn that after they were 
taken, Copeland ſaid he had done nothing but what he 
gught to do to Help away his Friend, who was in danger 
Ok his Like, and on this Evidence he was found Gulltp, 
und on his requeſt he being to have Clergy, it was allow. 
id to be pat into the King's Pardon, amongſt thoſe n. 
ſaners ok that Mature, who were to be ſent beyond the 
Dea, it having been lately uſed, that foz Felonies within 

N Clergy, if the Pziſoner deſire it, notito give his Book, but 
do pzocure a conditional Pardon from the King, and ſend 
bhbem beyond Sea to ſerve 5 Pears in (ome of the King's 
{Hantations, and then to have Land there aſſigned them 
ar coding to the uſe in thoſe Plantations, ko; Servants 
after their time expired, with a Condition in the Pardon 
to be void if they do not go, oz if they return into Eng- 
and During ſeven Pears, 02 after without the King's. 
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ate under Colour to ſee him, and watching the time put at the time 


ane, and lo to Whitc-Fryers, but the Keepers pꝛelently miſt. Pic eng fle. 
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Houſe robb'd in 


the Night after 


Goods brought way Goods, and upon the Evidence, the Cale was, that 


into it, and 


wuhilſt he Is re- 
moving thither. 


bis Goods, and fitted his new Houſe, by letting up Beds 


and his Goods ſtolen. And it was doubted whether this 


and if a Man have a Owelling-honſe, and on occaſton, 
he and his Family be out of it ali Might, aud then it ts 
Bobb'd, this is without queſtion Burglarp, and in this 


Soldiers break- 


ing open Houſes At the lame Seſſions M. Martin Gardiner, and other 
by warrant to Dfficets and their Soldiers, to the number of Mineteen, 


ſearch, &c. 


At the ſame Seſſions one was Indiceed oz Burglarp, 


notice that thoſe Perſons named in the CUarrant were at 
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fo2 bzeaking open a Houſe in the Might, and ſtealing a- 


he whoſe Goods were ſtolen, had hired the Houle which was 
boke open in the Might, and had the poſleſſion delivered 
him, and had removed ſeveral of his Goods from the Houle * 
he foꝛmerly lived in, to the Þouſe which he had newly hired, 
but lay in his firſt Houſe till he had removed the reſt of 


to lie there: And in this time, befoze he had lodged in 
his new Pouſe, that Þouſe was bꝛoke open in the Night, 


were Burglary,becauſe ſome of us held it could not be ſaid 
to be his Manſion⸗houle befoze ſuch time as he had eber 
inhabited it, but others of us laid it would be a very mil; 

chievous Cale that Thieves might take ſuch an Oppoꝛtu⸗ 4 
nity to rob in the Night, and have benefit of the Clergyz 4 


Caſe by taking the Houſe to Inhabit, and bztnging his 
Goods thither in oder to Inhabit, and kozbearing the 
Lodging onlp untill his Goods and Beds can be (et up, 
this might well be called his Manſion houle, and ſhould 

be ſo eſteemed in Law, Ideo Quære Legem. 


were indicted fo2 breaking open the Houſe of Jonathan - 
Hutchinſon near Cheapſide in the day time, and putting 
him in fear,&c. and ſtealing away.ſeveral Goods, and upon 
the Evidence, the Cale was that the Lozd Arlington, the 
King's Secretary, by oder from the King made a CAate 
rant to appꝛehend certian Perſons named in the (Uarrant 
beiug dangerous Perſons ; and this Tarrant was di- 
recev to one ok the King's Meſlengers, and he having 


a meeting in Hutchinſon's Pouſe, deſired thoſe Soldiers 
£0 aſſiſt him in the taking of them, whereupon thep came 
to the Houſe, and bzoke open the Doo), and apprehended 
ſome of them, but in the doing of it, ſome of the common 
Soldiers without the Knowledge of their Officers, and 

_ | _ again 
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- againſt their command took away a Cloak, and ſome 
(mall things out of the Houſe, but the TTlitneſſes could 
not tell which of the Soldiers they were, but laid, my 
L od Mayor who took the Examinations could fir them 
upon the Perſons; and my Lozd Mayor being now ab- 
ſent, upon occaſion of the Death of Sic Thomas Vyner, 
who died this Mozning, J conceiving it neceſſary to ſap 
ſomething to ſatisfie the Citizens and others ſtanding by, | 
did to this efiec declare the Law, That if ſeveral Perſons Where 3 
tome into a Houſe together with an intent to ſteal, (f buf breaking open a 
this CUarrant now p2oduced was not ſufficteit to u- and where not. 
ſtiky the breaking open the Ooo0s of the Houſe, and Sol. 
diers ought not on any pꝛetence to bꝛeak open Powuſes un. 


Peace, 02 Conſtable. 3. Chat if Perſons have a War: Warrant, 
rant to appꝛehend any one, and they in oder to execute : 
the Warrant bzeak open a Dooz, and miſtake the Law in 

that Point; this breaking of the Dooz maketh them treſ- 
paſlers, but can never be interpꝛeted to make them gttil- 
ty of Felony ; fo? their defign was not to commit Felony, 
and there muſt be always a felonfous Intent to make a 
Felony, 4. If after a Dooz bzoken with intent to ap- 
pꝛehend a Perſon, any of the Company take away any of 
the Goods from the Houſe, this is Felony in the Perſon 
that did it, aud in none ok the reſt ; unlels it can de pꝛobed 
that any ol the reſt were aſſenting to the taking of the 
Goods, and then it is Felony in as many as confented; 
and after this done, by reaſon the Evidence could not be 
made aut without the Examinations taken by my Low 
Mayor and he was abſent, therekoꝛe J diſcharged the Jury 
of them, and oꝛdered Batt to be taken of * to appear 
the next Goal-delfvery. = 


Vide, Chis Bool W conterning eettitutfon of 
ſtolen Goods to the Bꝛoſecutoꝛ. Ik upon his Evidence, o2 
evidente pzoved by him, the Thief be convicted, J have 
made a great Jnquiry, and find that my Bzother Wyld 
mas in the right, koꝛ the CUo2ds of the Stat. of 21 H. 8. c. 
IT. are general, that where the Thief is conviged at the 
Hꝛoſecution of the Party robb'd, there the Party robbed 
yall have reſtitution, and raketh no notice — the 
a0vs 


one ok them ſteal Goods, they are all equtaliyguilty. 2. C hat houſe Felony , - 


leſs they have with them a Civil Officer, as Juſtice of the Colour of a 
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Goods be cold in a Parket Dvert, oz not; fo by that Sta- 

tute the Common Law is altered as to that Point. And 

fo2 the Stat. of 3 1 Eliz, cap. 12. concerning Does ſtolen, 

and (old in a Market Pvert, the Owner may have them i 

again if he make claim within ſix Months, and pay the . 

Buyer what he patd bona fide, that is nothing to this 

Caſe, Foz that Statute giveth that kind of Reſtitution 

as to Hozles, altho' there be no Pꝛoſecution. And fox 

the Biſhop of Worceſter g Caſe, tis true, the Inference of 

the Book is as it is there ſaid ; but ther ain Point was 

not there in queſtion, altho in thole times there was a 

doubtful Opinion what the Law was; and J ſpake with 

Pz. Lee a very good Clerk, who hath attended the Sel- 

ſions at the Old Baily above fourty Pears ; and JI asked 

him how the Pꝛactice there was, and he told me it was 

doubted till about 4 & 5 Car. 1. And then Juſtice Jones, and 

ſeveral other Judges adviſed about it, and did reſolve that 

the Party who loſt the Goods and pꝛoſecuted the Felon to 

Conviction Gould have reſtitution of his Hoods which 

were ſtolen, notwithſtanding they were (old in a Market 

i Overt, and ever ſince that time he ſays the pzacice hath 
/:4 Co. far been accozdingly. And if any one plead to a TUrit of Re 
mags Charta, ſtitution in ſuch a Caſe, that he bought the Goods in a 
#. 714. accord, Market Dvert 3 Ever ſince the Reſolution the other par- 
en. ty pꝛelently demurr' d unto it, and had Judgment: And J 
Sale in a Mar- thin it ta be a very good Reſolution warranted by the 
ket overt, in T1ozps of the Star. of 21 H. 8. and tends to the 8 
A Ccunnd ment of Juſtice to make Men pꝛolecute Felons, and it will 
Pear And Seat. diſtourage Perſons from buping ſtollen Goods, tho' in a 
21 El. 8. faith Market Overt ; koz under that pzetence men bup Goods 
that Reſtitution there fo ũ (mail value of Perſons whom they have reaſot! 


ſhall be made in to (uſpec, which Pꝛadice this Relolution will abate, 
caſe the Thief be 


2 at _ Coke's Magna Charta lg expteſs in Point, that 
eee ». upon the Stat. of 21 H. 8. the Owner who pzoſecutes ſhall 
Goods, as in the habꝭ reſtitution, notwithſtanding a Sale in Market Overt. 
Caſe of an Ap- Motz, If Sodds be ſtolen, and not watved in flight, no: 
pal at Com: ſet3ed by ſome of the King s Officers, as ſulpeged to be 
on aw. ſtolen, there the Partp chat is robbed may take his Goods 
3 again, oz bing an Aaion koz them, altho he doth not 
here reſtituti- pꝛoletute, Vide Co. 5. Rep. Foxley's Cale 109. Stamford 
au, and where Pl. Coron. 186. b. But ik the O00ds be waived by the 


not. Felon 
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they be ſeized by any of the King's Officers, as ſuſpec- 
ing them to be ſtolen, there the Party ſhall not have Re- 
{*itution, unleſs the Thief be convicted at his Pꝛolecution, 
Vide Stamford, Pl. Cor. 186. b. And in ſuch Caſes the 


pꝛeſſed in the India ment, and not foꝛ any other Goods tho 

folen at the ſame time, if they are omitted out of the Jn- 

diament, becauſe by that omiſſion the Thief might have 

KF rers Stamford, Pl. Cor: Title Freſh Sute, 165. and Title 
| Wayfe, 186. and the ſame Book Title ; 


and cites many Books in the Margin; but none of them 
his Poſthumous CTlopks, eſpecially in his Pleas of the 


Duſpicion, whether they received no Alteration, they com- 
ag out in the time of that which is called the Long Par- 
:12racmt, fit the time of that deſperate Rebellion againſ 
zung Charles the firſt, But certain it is, there are many 
Errours in thoſe places; but as to the main Queſtion, tt 


lulficient fn High Treaſon 3 Foz the Tlozds of the Stat. 


coming, ſhould be Indicted, Convicted, ec. for any Of- 
tence of Treaſon, Oc. Unleſs ſuch Offender be accuſed by 
Two ſufficient Witneſſes, which pꝛoveth ſtrongly, es J 
nk, that befoze that time one Nlitnels was enough, 
and fn all Caſes at Common Law, Pꝛaok by one Wit- 


Book is otherwiſe, (o that J take the neceſſity of twoTWit 
neſles was inducedbythe Stat. fn 1 E.6. And then the Fozce 
of that Statute is taken away by the « & 2 Ph & Ma. cap. 
O. Which altho it were in — a Law which -= 
—.— pire 


yelon in his Flight, o2 in Caſe they be not waived, yet ik 


Party ſhall have Reſtitution only foz ſuch Goods as are ex - 


eſtaped, Co. 5. Rep. Foxley's Caſe 110. Vide fo; theſe mat- 


Warrant any ſuch Opinion ; and there are maup things in 


' Crown concerning Treaſons, and in his Juriſdiaion of 
the Courts concerning Parliaments which lie under a 


ſeemeth to me very plain by the expzeſs Moꝛds of the Stat. 
of 1 E. 6. c. 12.that at the Common Law one Witneſs was 


are, No Perſon after the firſt day of February, then next 


neſs is (ufficient, and no Authozity, that Jcan find, in any 


The Queſtion, whether at this day there needs two TUit: One wWitneß is 
neſſes to conbia a man of High-Treaſon, hath grown only enough in Trea- 
upon the Opinton of Co. Pl. Gor. 25, 26. where amongſt on, as it ſeem- 
other things, he delivers an Opinion that at the Common ech to dne 
Law, two Witneſſes ate needful in Caſes of Treaſon, 


—— a. * 
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vey with that Queen, being made fo2 pꝛeler vation of ber 

Perſon, pet that Clauſe in that Statute, that Trials 
fo2 Treaſons ſhall be accoꝛding to the courſe of Common 
Law, is a perpetual Clauſe, and reſtozeth the Common 
Law as it was befoze the Stat. of E. 6. and the Stat. 1 & 2 2 
Phil. & Ma. cap. 11. which is the next Chapter concer- 
ning Treaſons, in counterfeſtfng Montes, ſaith, that the 
Offenders ſhall be indiged, conviged, and attainted by 
ſuch like Evidence, and in ſuch manner as they might habe 
been befoze the firſt Pear of the late K. E. 6. which points 
expꝛelly to the time when two Witnefſes were required, 
and which by this Statute appeareth not to be at * Wy 
mon Law. 8 


That Brokers, asthey' are now ;uſed ” taking to pam 
02 buying of Aparcel, Bedding, Plate, Jewels, &e. is un 
Side to Brokers lawful Trade, and enaced, that no Sale to ſuch Per 
e hePr 0 ſons in London, Weſtminſter, Southwark; oz within two 
perty. Miles thereof, alters any Pꝛopetty; and that if they refaſe 
Ss to ſhew any ſuch Goods fo Pawned oz Sold, they fozfett the 

double value: And Co there is a difference "betwirt. [the 
anctent Brokers and theſe new Brokers, ſo that by the 
Statute if any ſtoln Goods be bought by them, the Party 
maphave his Acton againſt them foz the Gobvs, whether 


Vid, Stat, 1 
Fac. c. 21. 


hepꝛolecute the Felon oꝛ no, ko the TY. rematns 


tothe Owner, notwithſtanding fuch Sale. 


c Memorandum, qt Lent Circuit at Wincheſter, 18 Car. 
2 _ lor . One Henry Hood was indicated foꝛ the murder of John 
5 1"  Newen, and upon the Evivence-ft appeated, that he kil- 


ſlaughter con- 


trary to directi- led him without any Pꝛovocation, and thereupon J df-- 


8 * Court, tected the Jury, that ft was Murder ; fo? the Law in that 
ce J Ore. 
This courſe of gf the matter of Fad, viz. whether Newen died by the hand 
age gp uſed of Hood; but whether it was Murder oꝛ Manſlaughter, 

e dahs, that was matter in Law, in which they were to oblerve 


but f 
demmed and the diregion of the Court. But notwithſtanding they 


never ſince uſed would find it only Manſlaughter; whereupon J took the 
barely for giv- Uerdid, and fined the Jury, of which John Goldwier was 
ing a Verdict the Fozeman, 5 1. apiece, and committed them to Goal 
| n to Evi- till they found Suretles to appear at the next Aſſizes, and 
— in the mean time to be of the good Behaviour : Vut af- 

= | fer, 


caſe intended Malice; and J told them they were Judges 


3 


9 
- 


R 
8 
Rr!” 


Marder and other Offence, FE = 51 | 


1 ter, upon the Petition of the EVEN I took down their 
Fines to 408. apiece, which _ all — and enter d 
in Recognizance, e. | | | 


At the ſame Altzes at Wincheſter, the Clerk appoin- The + tears 

ted by the Biſhop to glue Clergy to the Pziſoners, be. Fined. 

ing to give it to an old Thief; J directed him to deal For ſaying the 

read; and thereupon he deltvered the Bool to him, and 4d When he 

J perceived the Pꝛiſaner never lock d upon the Bool at endeavouring to 

all, and yet the Bifhop's Clerk, upon the demand of le- abuſe the Court, 

git 02 non legit, anſmered legit; and:thereupon'J wiſhed 

him to conſider, and told him J doubted he was miſtaken, 

und bid the Clerk of the Aſſizes ask bim again, legit oz 

non legit, and he anſwered again ſomething angrily, legit; 

Then J bid the Clerk of the Aſſizes not to recom it: Anv 

J told the Parſon he was not the Judge whether he read 

d no, but a Miniſterial Officer to make a true Report to 

the Court. And ſo J-cauſed the r to be brought 

near, and delivered him the Book, and then the Pziſo- 

ner conkeſſed he could not read; whereupon J told the 
Parſon he had repzoached his Function, and unpzeach d 

more that daythan he could pꝛeach up again in many daies; 

And becauſe it was his perſonal Difence and Piſdemea- | 

noz, I fined bim 5 Marks, and did not fine the Biſhop, 

as in caſe be had fatled-to pzovide an Oinar r. | 


Py Bother Archer, upon Diſcourſe, told me he well e te. Mr. Fords Caſe, 


the time when Sir Nich. Hyde mas Chief Juſtice, was in- defence of his 
dicted of Murder in the Ming s Bench, and upon the own poſſeſſion 


pany, was in the Vine Tavern in Holborn, in a Room ; ,. 

.and ſome other Company, bzinging with them ſome Mo- 

= of fil fame, would needs have the Room where 

Mr. Ford was, and turn him out, to which Mr. Ford an- Menorand. To 


had it, but he would not be turned out by fozce 3 and Caſe. 
thereupon they dꝛew their Swoꝛds on Mr. Ford, and his 
Company, and Mr. Ford diem his Sword, kill d one of 
"ns and it was . n. 


1 1 
— | | | t 
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clearly with me, and not to ſap legit in cafe he could not Piber dd 


þ. not, for 


membꝛed the Caſe of Mx. Ford g Gent. in Grays Inn, who in killing a Man in 


Evidence, the cafe was that Mr. Ford with other Com- ares ul. | 


ſwered, that if they had civilly deſired it, they might have inquire of this 


— 
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22'S Calc. 


And we agreed that they being once acquitted fo2 the Bur- 
glary, could not be indicted again fo? the lame Burglary, 


Jury and lo taken no Uedia; and then he might have 


Burglary, Coun- 
try Houſe and 
City Houle: 


ion Houſe. 


kute of 1 E. 6. was hut declaratozp of the Common Law, 


Principals w 


Murdt, tho? ab- he Doiſon, give it to J. D. who taketh it in the abſence of 


ſent. 


. 


Tones and Be- At the Goal-delivery in the Old Baily, 19 February 
glarp foz breaking the King's Paule at Whitchal, and 


Houſe in the City where he uſuallp lived in the linter, 


a Report which he had of a Charge given by Jufffce Jones 
to the Gꝛand Jury at the King 3-Bench - Barr in Michael 


another. and dieth of it, this is Murder in the Perſon that 


1665, John Jones and Philip Bever, were indiqed foꝛ Bur- 


ſteallng from thence the Goods of the Lozd Cornbury, 
and were found not Guilty. And after were indiced koz the 
ſame Burglary, and ſtealing the Goods of Mr. Nunneſy : 


but might be (nd{>ed fo ſtealing the Goods of Mr. Nunneſy 
accowfug as it was kozmerip retolved in Turner's 
Caſe. Vide ante. But in this cale when we (aw 
the Evidence not (uffictent to pzove the ſealing of my 
Lozb. Cornbury's Goods, we might have diſcharged the 


of Mr. Nunnely. 


Memorandum, Mr. Lee, the Clerk of the Peace fo: 
London, then told me, that about twenty Years ſince in 
the Cale of Mr. Gardiner, who was a Citizen, and had a 


been indicted fo2 that Burglary, and ſtealing the Goods 


and another PÞouſe in the Country where he uſually liveyp 
in Summer; and while he and his Family were in the 
Country, his Houſe in the City was bzoken open in the 
Might, and his Goods folen ; no Perſon being in the 
Houſe, and it was adjuvgen Burglary, to? it was his Pan» 


Memorandum, That mp Bzother Twiſden ſhewed me 


mas Term, 9 Car. 1. In which he ſaid, that poiſoning 
another was Murder at Common Law. And the Sta. 


and an Aflirmatton of it. He cited Vaux and Ridley's Caſe. 
I one dzinks Poilon by the Pꝛovacation o2 JPerſuaſion of 


perſuaded it. And he took this difference: Ik A. gwe 
{Poiſon to J. S. to give to J. D. and J. S. knowing it to 


J. S. and dieth ok it. In this Cale J. S. who gave it ta 
J. D. ts Piincipal. And A. who gave the Poiſon to J. S 
and was abſent when it was taken, is but acceſſary _ 

8 the 
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he Fact: But ik A. buyeth Poiſon fo2 J. S. and J. 8. in 

the abſence of A. taketh it, and dieth of it; In this caſe 

A. though he be abſenr, pet he is Pꝛincipal: So it is if 

A. giveth Poilon to B. to give unto C. and B. not know- 

ing it to be Poiſon, but believing it to be agood Medicine, 

giveth it to C. who dieth of it; In this caſe A. who is 

abſent is Principal, oz elle a Man ſhould be murdered 

und there ſhould be no Puncipal: Foz B. who knew 

notying of the Poiſon, is in no fault, tho' he gave it to 

man, and bids him kill B. with it, and then A. goeth away, ! deal in 
and the Mad man kills B. with the Swozd as A. comman⸗ Murder, where 
ged him, this is Murder in A.tho' abſent, and he is Pꝛincipal: the Perſon who 
Fozit is no Crime in the Mad man who did the Fac, byrea- 40 8 I 
(611 of his madneſs, and he lald that this Caſe was lately * 
befoze himſelf and Baron Trevor at the Aſſizes at Hereford, ef. 
JGoman after ſhe had two Daughters by her Þusband, 
{oped from him and lived with another Man. And 

Akterwards one of her Daughters came to her, and ſhe 

_ 2s&d her how doth pour Father, to which her Daughter 

anlwered, that he had a Cold, to which his (life replied, 

cre is a good Powder fo? him, give it him in his Poſſet; 

and on this the Daughter carried home the Powder, and 

told all this that her Mother had laid to her, and to her 

other Siſter, who in her abſence gave the Powder to her 

Father in his Poſſet, of which he died. And he ſaid, that 
apon Conference with all the Judges, it was reſolved that perſons abſcn 
che CUtife was Puncipal in the Murder, and alſo the Man principal i» 
with whom ſhe run away, he being pꝛoved to be adviſing Murder. 

in the Poiſon ; but the two Daughters were in no Fault, 

hey both being ignozant of the Poiſon, and accordingly 

the Man was Þang'd, and the Mother Burnt. 


. 


Memorandum, That upon Saturday the 28 of April Refolution ot all 
666 An. 18 Car, 2. All the Judges of England, viz. the Judges, on 
My ſelf, J. K. Lozd Chief Juſtice of the King's Bench; 9<cation of the 
Dir Orl. Bridgeman, Loyd Chief Juſtice of the Common T1 of $668 

Pleas, Sir Matthew Hales, Chief Baron of the Exchequer; 
©12p Byother Atkins, other Twiſden, Brother Tyrell, 
Bzother Turner, Bꝛother Browne, Bzother Windham, 

Brother Archer, other Raynsford, and Brother Morton, | 
met together at Serjeant's Inn in Fleet Street, to conſider 
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n 


ludges by the 


of ſuch things as might in point of Law, fall out in the 
Vide Moors @rpal of the Lozy Morly, who wss on Monday to be 
Kep. 621, reſol· Trped by his Peers fo2 a Murder, and we did all una voce 
ved by all the ręſolbe (everat things following, par'r. Firſt it was agree 
Judges, that on that upon the Letter of the Loꝛd High Steward direced to 


by Five | 
a Pd Fes ug, We were to attend at the Trpal in our Scarlet Robes, 


not challenge and the Chief Judges in their Collars of SS. which J dio 
any of the Peers actoꝛdingly; but my Loꝛd Bridgman was abſent, being 


that are retum d ſuddenly taken with the Gout, the Chief Baron had not 
on his Jury. hig Collar of SS. having left it behind him in the Coun⸗ 
ur he = try; but we all were in Scarlet, but no body then had a 
Tryal. Collar of SS. but my ſelf, fo2 the Beaſons atoꝛeſaid. 
2. It was reſolved, that in caſe the Peers who are 
Tryers after the Evidence given, and the Puloner with- 
D2awn, and they gon to conſult of their Cerdic, ſhould de. 
fire to ſpeak with any of the Judges to have their Opinion 
upon any point of Law, that if the Lozd Steward ſpoke ta 
us to go, we ſhould go to them; but when the Lows asked 
us any Queſtion, we ſhoutd not delwer any Opinton, but let 
them know we were not to deliver any puvate Opinion 
without conference with the reſt of the Judges, and that 
Peers. to be done openly in Court: And this, notwithſtanding 
the pꝛeſident in the Caſe of the Earl of Caſtlehaven, 
was thought pzudent in regard of our ſelves, as well as 
fo2 the avoiding Sulpicion, which might grow by pzivate 
Opinions, all Reſoltitions of Judges being always done 


3. Although we were not all agreed in the Pꝛeſident of 

the Low Dacre's Caſe, cited by Sir E. Coke inthe Pleas of 

Tad in Court the Crowns p. 29, & 30. that the Judges may deliver any 
by the High Opintonin open Court, in the abſence of the Puloner; pet 
Steward in ab- it WaS agreed, that if the Lozd Steward fhouid, in open 
fence of Prifo- Court, demand any of our Opinions in any thing, tho 


If Advice asked 
in private of the 


ner. in the abſence of the Pꝛiſoner, we were to give an Anſwer 


to the Queſtion the Loꝛd High Steward ſhould demand of 

us, we being call ö to affiſf the Court, and the demand 

of any Quetkton in ſuch caſe being referr'v to the Diſcre- 
tlon of the High Steward, 


4 
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4. It was reſolved by us all, that in caſe any of the 
7czitnefſes which were examined befoze the Cozoner, Witneſſes exa- 
were dead oz unable to Travel, and Oath made mincd by the 
thereof, that then the examinations of ſuch (7ittnefſes, Coroner, dead or 
ſo dead 02 unable to Travel might be read, the Co0- 770 able to 
ner firſt making Oath that ſuch Examinations are the ſame 8 

which he took upon Dath, without any Addition oz Alte⸗ 

ration whatſoever, | 5 5 


5. That in caſe Dath ſhould be made that any Tlitnels wirneſſes ge⸗ 
who bad been examined by the Cozoner, and was then tained by pro- 
abſent, was detained by the means oz pꝛocurement of the curement of Prf- 
Paiſoner, and the Opinion ok the Judges asked whe- ſoncr. 
ther ſuch Examination might be read, we ſhould an- 

(wer, that if their Lozdſhips were ſatisfied by the Eve: 
dence they had heard, that the TVitneſs was detained by 
means oz procurement of the Paiſoner then the Erami- 
nation might be read, but whether he was detatned by the 
Means oz Pꝛocurement of the Pziſoner, was matter of 
Fac, of which we were not Judges, but their Lozdſhipg, 


6. Agreed, that if a Witneſs who was eramined by witneſs ſoughs 
the Cozoner be abſent, and Dath is made that they have for and not 
uſed all their Endeavours to find him and cannot find found. 
him, that is not ſufficient to authozize the reading of 
ſuch Examination. | I 


7. Agreed, that no wozds, be they what they will, are Words only, no 
in Law ſuch a Pꝛovocation, as if a Man kill another fo2 Provocation to 


woꝛds only will diminiſh the Dffence of killing a Ban from leſſen the Of- 


fence of killing a 


Murder to be Manſlaughter : As ſuppoſe one call ano: 
ther ſon of a Wihoze, oz give him the Lie, and thereupon ,_ 3 
he to whom the wo2ds are given, kill the other, this is gaughter. 
Murder. But if upon ill wo2ds, both the Parties ſuddain- 

ly Fight, and one hill the other, this is but Manſtaughter, 

fo it isa combat betwixt two upon a luddain heat, which 


is the egal deſcription of Manſlaughter; and we were all != Crompton's on 


of Opinion that the Statute of 1 Jac. fo2 ſtabbing a Man . 23, 4, b. 
not having firſt ſtruck, no2 having any TUeapon dawn, - obs 1 
was only a Declaration of the Common Law, and made 1 14ainly 


to pꝛevent the inconveniences of Juries, who were apt and one with 4 


to believe that to be a Pꝛovocation to extenuate a Mur- Dagger kill the 


ofher, 


der, Which in Law was not. 
5 | Agreed, 


Man from Mur- 


r 
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If there bea ©. Agreed, that if upon wozds two Men grow to anger, 
' "Rn Quarrch & area- nd afterwards thep (uppzeſs that anger, and then fall fn- 
* ſonabſe time be- xg gther Diſcourſes, oz have other Oiverſions fo? ſuch a 
'# 1-008 9 edi ſpace of time as in reaſonable intendment, their heat 
7. Conn. Fe. might be cooled, and ſome time after they dꝛaw one upon 
>> Twe tall our another, and Fight, and one is killed, this is Purder, 
ſuddainly and Becauſe being attended with ſuch Circumſtances as it is 
tight preſently, reaſonably ſuppoſed to be a deliberate ad, and a piemedi⸗- 
Th and one kill the tated Revenge upon the firſt Quarrel; but the Circum- 
1 other it is but ances of ſuch an aa being matter of Fan, the Jury are 
1 Manſlzughtersſo Judges of thole Circumſtances. | 


Wa! il alter they have 
3 ed i This following Report I took out of Juſtice Spelman's 
the Ficls and Original Reports, which I had from Sir Jeffrp al- 
Fight, and mer Attorney General, which Report is cited, Co. 
216 one kills the o Pl. Cor. 29 & 30. po ited, C 
| | 1 ther, 'tisbiut Man- 


ꝛ“t.t ( —ꝛꝛ — —— — — 


1 


flauphter, For 


1 , ee en, The Lord Dacres's Caſe, who was indicted fo: Treaſon 
3 tinned act of Fu- befoze Commiſſionres of Oyer and Terminer in the Coun: 

0 ry. Bat if two th ok Cumberland, foz adhering to the Scots, the King's 
| | 


[ 
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fall out ſuddain · Enemies, and itied by his Peers 26 H. 8. Thomas 
ty, and before Duke of Norfolk being Þigh Steward; and the day be. 
11 dy blos pre- foye all the zudges afſembled to reſolve certain Queftfons 
nm e . which might ariſe upon the ſaid Tryal, lo that if any 
l 4 Pong | 5 1 Queſtion thould be asked them they might reſolve una voce, 
[| done kit. 4h and one Queſtion was, whether the Puloner might waive 
li | | ifs other, this is his Tryal by his Peers, and be tryed by the Country, and 
ew” 8 Murder, becauſe they all agreed he could not. Foz the Statute of Magna 
N | it app-2:©h by Charta is in the Negative, Nec ſuper eum ibimus niſi per 
N —” caooling 2 Mt legale judicium parium ſucrum, this is at the King's. 
l pace e dee Suit upon an Indlament. e 


their Reaſon 
Was above their 


Paflion, and ſoa . It was agreed by moſt of the Judges, that if all the 
deliberate act. Peers do not agree in their Aerdig, then the Aerdig ok 
Lide Crempt. the greateſt part of them is a good Uerdic, lo that there 
/»/#,p.25. ac be Twelve 02 moze; (therefore the uſe is never to have 
22 leſs than twenty thzee Peers fo2 Tryers, becauſe that fs 
HTN the leaſt number to be ſure of twelve to be of one Mind.) 
8 And after the Paſoner was arraigned, and askt 
Verdict of the Whether he was Guilty o2 not Guilty: He deſired reſpit to 

greated number., CGnfiver, becauſe the Indicment was long, and contain. 
good it iwoive, eb An things; but the High Steward told him, he 


muſt 
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4 


mo plead to the Treaſon, 02 elſe Judgment would be 
given againſt him as a Traitoz, and thereupon he plead: 
_ ednotOGuiity. Then he was asked how he would be tryed, 
and he took long time to conüũder, and would nat have 
gut himſelf upon his Peers; but at laſt the High Steward 
told him that he muſt give Judgment againſt him as a 
Traitoꝛ, unlels he put himſelf upon his Peers, as 
uoͤgainſt one who refuſed the Tryal of Law; and thereup- 
on he put Himſelf fo2 His Tryal upon his Peers; and after 
&#vidence'was given, and the Pytſoner withdzawa fron 
the Bar, and the Lows gone to conſider of their Aerdia, 
they ſent to the L02d Steward to ſpeak with him; and he The 1; gh. Stew. 
thereupon Defired the Advice of the Judges; and they ad- ard no: hy peak 
viſcd Him that he could not do fo unlels the JIztſoner was to che Poe in 
meſent at the Bat. And afterwards the Peers deſired che abſeoce of 
the Lod Steward that one Chriſtopher Dacres, Uncle to the Priforer. 
the Lozb Dacres, who was in the Tower fo2 the lame Treg» 
ſon, might be ſent fo? to be examined, if the L. Dacres did 
£ammand him to gs to the Loꝛd Maxie ta treat with him 
n favour of the Scots: And the Loꝛd Steward, by the ad- 
ice of the Judges, told them, that could not be done, 
the Evidence being given already, and alſo he was not 

2 Witneſs, being Uncle to the Pꝛiloner, and 

2* \tzppoſed that he would give Evidence againſt him, ſo 

dle, in the abſence of the Pziloner (a3 the Courſe is) 

5702s gabe the Uerdia, and foundhim not guilty, and 

zii the Paiſoner was bought to the Bar, and the Lov 
Ste ward did rehearſe the Herdig, and gave Judgment that 
5 ſhould be dilcharged paying his Fees. 


— — * 7 1 —— 2 — . — — —çT— — — : 
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And among! the Judges, a Queſtion was moved whe- Ce may be 
{yer the Court might be adjourned to the next day, and adjourndd. 
thep agreed ft might, but it bath not been done, 


Another Queſtion was moved among them, that ik the If the Fords a- 
Neers did not agree, la that the Court was adjournes till gre of their 
ige next dap, what ſhould be done wich the Beers who were V<6& bh 
che Teyers ? And ſome Judges held they were to be kept c n o 
together all night, but others held, becaule they were 80 ade ip oat 
not lwozn, fo2 the great Truft repoſed in them, and pre- ral Houſes, 
fumed to be in them, they might go to their own boules 

every one by him lelk. 


ano 
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Lords before Another Queſtion was moved among them, whether 
whom the In- the Lozds who were Commiſſioners, to enquire of the 


diciment 1s Treaſon, befoze whom the Priſoner was Jndicted upon 


found, may be the Commiſſion of Oyer and Terminer, might be Peers 


Peers on the 


Tiyal, - - on the Tryal z and agreed by all that they might. / 
Ik A. hath Malice againſt B. and meeteth him and &t- 


keth him, and then B. dzaweth at A. and A. flyeth back 
until he come to a Mall, and then kills B. this is Mur⸗ 


Murder notwith- der, notwithſtanding his flying to the Mall; fo2 the craft 
ſtanding flying Ok flying (hall not ercuſe the Malice which he had, noz 
to a Wall. ſhall any ſuch Device to weak his Malice on another, and 
think to be excuſed by Law, abail him any thing, but in 
ſuch Cale the Malice is enquirable, and if that be found 
by the Jury, then his flight is ſo far from ercuſing the 
Crime, that it aggravates it, vide Cromp. Juſt. 22. b. Fitz 
Cor. 287. vide atthe end of that Caſe, in Fitz Abridgment, 


Jury undervalue 


Goals forfeited, CLaltte upon the Goods of a man who killed another in 
=> are amerce. his own defence. . 3 
Able. | | | | 5 
At a Goal Delivery at Newgate, 11th July 18 Car. 2. 
Tho, Johnſon, John Girling, and Elizabeth Powell were 
indicted fo2 bzeaking the Houſe. of Thomas Powell (his 
Tdlike then being in the Pouſe ) and ſtealing away above 
601. in Money. Upon the Evidence the Caſe was, that 


Powell kept an Ale-houſe, and Eliz. Powell was his Ser- 


vant, and had ſeen her Miſtrels put Mony into a Trunk in 
her Chamber, which was 2 pair of Stairs high and lock d her 
Trunk; And this Servant combined with the two Men to 
rob her of the Mony, and in oꝛder thereunto, thoſe two Men 
came into the Houſe to dzink, and found fault with all the 
Rooms below Stairs, and fo were had up two pair of 


Stafrs, the next Chamber to that where the Money 


was, and the Maid came to them, and they bꝛoke up the 
Trunk, and took away above 60 l. in Money, and upon 
this Evidence, mp ſelf, and my Bzother Twiſden, and Bzo- 
ther Wyld being pꝛelent, were of Opinion that to take 
What ſhall be a Wap Clergy, there muſt be an acual bzeaking of the 
breaking of ahouſe. Foz if one come into a Tavern, oz an Ale- 


Houſe (c take a-: houſe, and take any thing, the Law maketh them Cre. 
ay Clos). paſſers ab initio; and fo if they ſteal anp thing, 1 


Coron. 287. the Jurozs were amerced fo; putting an under 


3 
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actual bzeaking of the Houſe, and taketh away Cler- 
gy; but the breaking open a Trunk o2 Box which is lock- 


ed, and ſtealing any thing out of it, is no acual bzeaking N 1.1% 
of the Houſe, becauſe the Trunk 02 Box are no part ofthe + I 
Houſe, But if they bjzeak open any thing which is fire 1 


to the Free- hold, as a Cupboard Dooz in a Tall, &c. this 
is an actual breaking of the Houſe ; and accozdingly in the 5 — 
pꝛincipal Caſe, the Men had there Clergy, 


At a Goal-Delivery at Newgate 25. April, 1666. 18 > I! 
Car. 2. upon an Jndicment of Murder againft Hopkin : Wn 


Huggett, a ſpecial Uerdic was found to this Effea. We Ee” 
find that John Berry, and two others with him, the Day 5 | 
and Place in the Inquiſition had de facto, but without Hs phinHugpet's 
Warrant (fo2 ought appears to us) impreſſed a Dan Cale for killing 
whoſe Mame is not per known; to ſerve in his Majeſfiesa Man --- - 


——— — 4 — > 
_— 


Felony ; pet this doth not make an acual bꝛeaking of the 5 ' | 
Þouſez but in that Caſe, It they being in the Houſe bjeak 14 
open any Chamber-dooz and ſteal Goods, this is an 170 


—— — 4 2 — — thee rep —— 
— on 


Service in the Wars againſt the Dutch Nation; That . . e, 


thereupon, after the unknown man was Impreſſed, hee 
with the ſaid John Berry, went together quietly into Cloth- Judges differ, ii 114 


fairs and the laid Hopkin Huggett and ther others, Murder or Man- 


walking together in the Rounds in Smithfield, and ſeeing ſlaushter. | 
the ſaid Berry and two others with the man impzeſſed, go- 8 5 
ing into Cloth. fair, inſtantly purſued after them, and 5 . 


overtaking Berry and the impꝛeſt man, and the two other 
men required to ſee their TUarrant, and Berry ſhewed 
them a Paper which Hopkin Huggett and the 3 others ſaid 
was na Tarrant ; and immediately the 
and the thee others dzew their Swozds to reſcue the ſaid 
man Impꝛeſt, and did thzuft at the laid John Berry 


him did draw their Swozds and fight together, and 
thereupon the lald H. Huggett did give the Mound in the 
the Jnquiſition to the ſaid John Berry, whereof he inſtant- 
ly died; and if upon the whole matter, the ſaid H. Hug- 


gett be guilty of Murder they find ſo; Tf of Manſlaughter my 
they find (0, &c. All the Judges of England being met ML 
together, at Serjeant's-Inn in Fleetſtreer, upon other Dc- 4 
caſions, (and befoze that time, having Copies of this ſpe- li 
cial Uerdid ſent unto them) after the other buſinels dil⸗ * 
patched, they were deſired to give their Opinions in this 10 
— 3 Caſe, WIA 
111 
[| 


. Huggett = 


| 5 ann | | Hl 
thereupon the lald John Berry and the two others with : - i! 


f 

4 

1 
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Rains ford, having had the Notes of the Special Gerdia 
three days beloze, Delivered their Opinion as then ad. 
viſed ; but they (aid they wauld not be bound hy ff; That 


this was no Murder, but anip Banilaughter ; and they 


, that if a man be undulp Arreſted oz reſtrained of his 
lber ty by chzee men, altho he be quiet himſelk, and do 
not endegvour anp Reſcue, yet this is a P2ovocation to all 


other men of England, not only his Friends but Stran- 


gers alſg, fo: common Dumanity lake, as my Lo2d 


Bridaman ſaid, to endeavour his Reſcue ; and if in ſuch 


Vide Lord Ac. 


„ 
37 2 Cale. 


chdeavour of Reſcue they kill any one, this is no Mur⸗ 
der, but only Manſlaughter. And mp Bzother Browne 
leemed 19 rely on a Caſe in Coke 12. Rep. p. 87. where 
divers men were playing at Bowis, and two of them fell 
vtit und quarrelled, one with another, and a third man who 


hanno Quarrel, in revenge of his Friend ſiruck the other 


with a Bowl, of which blow he died, this was held to be 
only Banflaughter. But mp ſeif, Bzother Twiſden, Bꝛo- 
ther Wyndham, and Bꝛother Morton, were of another 
Oninion; and we held it to be a Murder, becauſe there 
was (ung we thought) no povocation at all. And if one 
man alleult another without Pꝛovocation, and Kill him, 
this is Murder; the Law in that Caſe impiping Malice. 
and we find it was refolved by all the Judges in the £090 
Morley's Calc, that no ({102Ds, be they what they will, 
incre ſuch a JIzovocation in Law, as if upon them one kills 
another would diminiſh oz leſſen che Offence from being 
Murder, to be but Manſlaughter Ys ik one calleth another 
Don ok a Uboze, ing gipveth him the Lie, and upon thoſe 
Uozds the other Gil him that gave the TMozos, this 
notwithſtanding thuſe Mozde, is Murder; and we 
thought thoſe Mozos were apter to pzovoke a man to kill 
another, than the bare ſceing a man to be unduly pꝛeſſed 
inhen the Party pꝛeſſed willingly renders himſelf But 
we held That luch a p200ocation as füt rate off the kill- 
ing of a mau {from Murder to be but Baaflaughter, muſt 


_ be ſome open Aiolence, 02 adual friving with, oz ſtriking 


one another; and that anſwers the Caſe cited by my 
_ Bis- 
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| Bother I a" there it muſt be intended that 8 


Two men that fell out were actually fighting together; 
fo? it there paſſev only 1020s betwirt theſe Cwo, and 
upon them, a third Perſon ſtruck one of them with a 
Bowl, and killed him, we held that to be Murder. 
And to this my Lozd Bridgman and the other Judges 
agreed, and we thought the Caſe in queſtion to be much 
The ſtronger, becauſe the Party himſelf who was impzel⸗ 
{ed was quiet, and made no Reſiſtance, and they who 
medled were no Friends of his, 02 Acquaintance, but 
were Strangers, and did not ſo much as deſire them 
whtch had him in Cuſtodp to let him go, but preſently 
without moze ado, dD2ew their Swozds at them, and ran 
at them. And we thought it to be of dangerous Conſe- 
guence to give any Encouragement to pzivate men to 


take upon themſelves to be the Aflertozs of other men's 


Liberties, and to become Patrons to reſcue them from 
(tong; eſpecially in a Nation where good Laws are 
fo: the Puniſhment of all (ſuch Injurtes, and one great end 
of Law is to right men by peaceable means, and to diſ⸗ 


ountenance all Endeavours to right themlelves, much 


lels other men by F92ce. 2 


Secondly, we four were of Opinfon, that if A. aſſault 
HB. without any pꝛovocation, and dzaw his Swozd at him, 


aud run at him; and then B. to defend A dꝛaw his 
Swozd, and they fight together: Jf A. kill B. it fs 
der, and B. dzaawing his Swozd to defend himſelf ſhall not 
leſſen the Dffence of A. from being Murder, to be Pau- 
Aaughter only: And to this the other Judges did (as J 
kalte it ag ee.) Foz it were tinreaſonable, that if one man 
dꝛaw upon another, and run at him without any Pꝛovo- 
ation that the other man should ſtand ſtill, and not de⸗ 
fend himſelf, and it is alſo unreaſonable that his endea- 


vour to Defend himſelf ſhould leſſen the Offence of him 


who let upon him without provocation. 


But we four held, that if two men be quarrelling, and 
actually fighting together, and another man runneth in 
to ald one of them and kill the other, this is but Man- 
laughter, becauſe there was an actual fighting any ſtrtbin iT 
with violence. | 


R Do 


Mur⸗ 
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Gio we held, Je duch People who are called Spirits 
take up a Pouth, o2 other Perſon to tatry him away, and 


1 thereupon there is a Tumult raiſed, and ſeveral Perſons 


run in, and there is a man killed in the Fray, this is but 


h * Manſlaughter: Foz there is an open aſfrap, and acual fozce, 
nl which is a ſuddain pzovocation, and fo that death which en 


ſueth is but Banſlaughter. But where People are at 
Peace, there if another man upon ſuſpicion that an Jn- 
jury is done to one of them, will aſſault and kill him 
whom he thinketh did theJnjury, this is Murder, ſo that 
we hold nothing but an open Afray oz ſtriving can be a 
Pꝛovocation to any Perſon to meddle with an Jn- 
jury done to another, if in that medling he kill a man, to 
— 02 leſſen the offence from Murder to Ban- 

ughter. | 3 | . 


Memorandum, After this difference I granted a Cerci- 
orari to remove the Cauſe into the King's-Bench, to be 
- argued there, and to receive a final and legal Determina- 
tion; and altho' all the Judges of the Court were clearly 
of Dpinton that it was Murder, yet it being in Caſe of 
Life, we did not think it pzudent to give him Judgment 
of Death, but admitted him to his Clergy ; and after he 
read, and was burnt in the hand, we oꝛdered him to lie 
in Puſon Eleven Months without bail, and afterwards 
until he found Sureties to be of the good Behaviour du- 
ring his Life. De en rs ET” 


At the Goal-delivery in the Old-Baily, 10. Oct. 1666. 
6 Tho. Caſſy, and John Cotter, were Jndiced foz robbing 
you Caſe. William Pinkney, a Goldſmith by the Templebar, in his 
MO Houſe near the High way in the Night time, and ſtealing 
Robbery and (eberal Parcels of Plate, and other things from him. 
Buiglary by And they were alſo Jndifced fo2 the ſame Offence foz Bur⸗ 
Fraud. glary fo2 bꝛeaking his Poule in the Night, and ſtealing 

— his Plate, &c. and on both theſe Indiaments they were 
arraigned and tryed, and upon the Evidence the Caſe ap- 
peared to be that Cotter was a Lodger in the Youſe of 
the ſald Pinkney, and knowing that he had Plate and 
Money to a good value, he combined with the afozeſaid 
Caſſey, and one John Harrington, any Gerrard Cleaſhard, 

any 


Vide Cok. Pl. Cor. 
64. pretence of 
Huy and Cry. 
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and they three contrived that one of thoſe the ſhould 


dome as Servant of the other to hire Lodgings there, 
fo2 his Maſter and another Gentleman; and Cotter told 


them, that Pikney was one who conſtantiy kept Pꝛapers 
every Night, and they could not have lo good an Dp- 


poꝛtunity to ſurpize him as to deſire to joyn in Pꝛaper 
with him, and at that time to fall on him and his Baid, 
there being then no other Company in the Houſe ; andac- 
cozdingly one of them came on Saturday in the Afternoon, 
and hired Lodings there, pꝛetending it to be fo? his Ma⸗ 
ſter and another Gentleman of good Quality, and about 
Eight a Clock at Night they all came thither, two of them 


Chamber they ſent fo2 Ale, and deſired Pinkney todyink with 


them, which he did; and while they were dzinking, Cotter 


came in to his Lodging, and they hearing one go upStatrs, 
asked who it was, and Pinkney told them it was an ho- 
neſt Gentleman, one Mꝛ. Cotter, who lodged in his Houſe, 
and they defired to be acquainted with him, and that he 
might be deſired to come to them; And thereupon Pink- 


being in very good Habit, and when they were in their 


ney ſent his Maid to him to let him know the Gentfemen 


|  Deſiredto be acquainted with him, to which Cotter ſent 


wow it was late, the next dap was the Sabbath, and he 


Deſired to be pzivate, and thereupon thoſe Perſons told 
Pinkney they had heard he was a Religious man, and uſed 


to Perfozm Family Duttes, in which they deſired to jayn 
with him. At which Pinkney was very well pleaſed that 

he han got ſuch Religious Perſons, and ſo called to 
Pzayers, and while he was at his Devotion they roſe up, 
and bound him and his Servant, and then Cotter came 
to them, and ſhewed them where his Money and Plate 


lap, and they ranſacht the Þouſe, and bꝛoke open levreal 


Dooꝛs and Cupboards firt to the houſe ; and upon this 
Evidence mp ſelf, my Bzother Wylde, Recopder, and 
M. Howell, Deputy Recozder, being all who were there 
preſent of the Long Robe, were of Opinion that the En- 
trance into his Poule being gaind by fraud, with 
an Jntent to rob, and they making uſe of this En- 
trance, thus. fraudulently obtained as in the night 
time to bzeak open Doozs, &c. this was Burglary, 
agreeable to the Caſe of Farc fn this Book, and the 
Caſe of Pz. Lemott, in this Book, and Angle 
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they were found guilty, and had Judgment, and were 
executed. ; be 5 1 


Cre,“ Caſe for , At the lame Seſſions John Grey being indicted fo? the 
villing his Ap: Murder of William Golden, the Jurp found a Special 
Prentice,  Uerdic to this effect, viz. (le find that the Day, Pear, 
and Place in the Indictment mentioned John Grey, the 
T2ziſoner was a Blackſmith, and that William Golden, 
the Perſon killed was his Servant, and that Grey his 
_ Maſter commanded him to mend certain Stamps, being 
part belonging to his Trade, which he neglened to do; 
And the ſaid Grey his Maſter after coming in asked him 
the ſaid Golding, whp he had not done it, and then the 
ſaid Grey told the laid Golding, that if he would not ſerve 
him, he (ould ler ve in Bridewel, to which the (aid Gol- 
ding teply'd, that he bad as good ſerve in Bridewel as 
ſerve the laid Grey his Maſter; whereupon the ſatd Grey. 
without any other Pzovocation, Cruck the (aid Golding 
with a Bar of Iron, which the (aid Grey then had in his 
hand, upon which he and Golding were wozking at the 
Anvil, and with the ſald blow he bꝛoke his Skul, of which he 
died; and {f this be Purder, &c. This Cale was found 
 Spectalip by the deſire of mp Bꝛother Wylde, and J ſhewed 
the Special Aerdig to all my Biethzen, Judges of the 
ESSE King's Bench, and to mp Lozd Bridgman Chiet Juſtice of 
Vi Do! the Common Pleas. And we were all of Opinion that 
278. a caſe cited this was Yurder, Foz if a Father, Baſter, oꝛ School 
to be before Ju- maſter, will cozrec his Child, Servant, oz Scholar, they 
ice Valmſiy, muſt do it with ſuch things as are fit fo2 Cozregioon, and 
73 * * 5:2/- not with ſuch Inſtruments as map piobably kill them. 
ele werds #02 otherwiſe, under pꝛetence of cozcedion, a Parent 
e twixt Hacband MOD klll his Child, o2 a after his Servant, oz a School. 
and Wife, he Maſter his Scholar, and a Bar of Iron is no Inſtrument 
taddainly ſtruck fo; Cozreaion. It is all one as if he had run him thzough 
her with a Peſile With a Swozd; and my Byother Morton ſaid he remem- 
and kill'd her, hzed a Caſe at Oxford Aſſizes befsze Juſtice Jones, 
wy 4 oh 28 then Judge of Afſize, where v Smith being chiding with 
bet 4 klaband his Servant , upon ſome croſs anſwer given by his 
by Law may Servant, he having a piece of hot Jron in his hand, run 
correct, bur the lt into his Servants Belly, and it was judged Mur⸗ 
Peſtle was not Der, and the Party executed. And my Lozd Bridgman 
an Inftrument fafd, that in his Circuit there was a Coman indiged fo? 
to correct with- murde ng her Child, and it appeared upon the Evidence, 
. that ſhe kickt her and ſtampt upon ber Bellp, and be 
| 5 els füdged 
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.avged it Murder: And my Bother Twiſden ſaid, he 
711d ſuch a Cale fozmerlp in Glouceſter Circuit, fo2 a 
ay of Jron oz a Swogd, 02 a great Cudgel, with which 

Man pꝛobably may be flatn, are not Inſtruments of 


Caxealon. And therefoze when a Maſter ſtrikes his Ser 


ant willingly with ſuch things as thoſe are, ik Death en. 

ue, the Law ſhall judge it Malice pzepence, and there 

[ce the Statute of 5 H. 4. c 5. which Enads, that if any 
ane does cut out the Tongue, oꝛ put out the Eyes of anp ;; 
af the King's Subjects of Malice pꝛepence, it ſhall be Fe- 
iony. Ik a Man do cut out the Tongue of another Pan 
30 {untarily, the Law judgeth it of Malice prepence. And 
o where one Man kiliethanother without any Pꝛovocation, 


= 


Vide 1Coke P,. 
in his 
Chapter for cut- 


ting oui 


Tongues. 


he Law judgeth it Malice pzepence; and in the l. Morleys 


aſe in this Book, it was reſolved by all the Judges, that 
2020S are no ꝛovocation to leſſen the Ditence from be- 
ug Murder, if one Man kill another upon il wozds given 
{3 him. But if a Parent, Baſlter, oz Schoolmaſter, 
{Nred his Child, Servant, 02 Scholler, with ſuch things 
45 are uſual and fit foꝛ coxreaton, and they happen to die. 


2cuiron de pace, pag. 120. (aith this is by Miſadpenture, 18 is but Miſad 


venture in this 

Caſe if death 

A. enſue upon Cor- 
ction, if it b 

1iilain, and by foxce of that Coprection he dieth, aithough with ft dnn 

he did not intend to kill him, yet this is Felony, becauſe as are uſual to 


they ought fo govern themſelves in their Cozrenion in correct withal, 


Vide Dalton's 
Juſtice of Peace. 
laſt Edition 283. 
Books cited to 
this purpoſe. 


and cites fo2 Authozitp, Kelloway 108, a, b, & 1 36, a. But 
that Book which puts this Cale in Kelloway is 136, a 
faith, that if a Maſter coxrect his Servant, o; Lozd his 


ſuch ways that ſuch a Miladventure might not happen. 
Ind J (tppoſe, becauſe the wozd Miſadventure is there 
ue, therefoze Poulton concludeth (it map be any ) that 
it is but Miladventure. 


And in this Puncipal Cale, upon Certificate maap 
Perſons of good Commendation of the general c- 


ſteem that Grey had, J did Certifie the King, that 


tho' in ſtrianels of Law, his Ditence was Murder; 
pet it was attended with (ach Circumſtances as 
might render the Perſon an Dbjec of his Majeſty's 
G2ace and Pardon, he having a very good Bepopt 
among all his own Company of his own Trade, and 
and of all his Neighbours, and upon this the King 

was pleaſed to grant him = Pardon. 
ack — ˖ 


c 


, 
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At the Seſſions in the Old Baily holden after Hilary 
Term , Caroli Secundi, Thomas ” omſon was indiged 


foz murdering of Allen Dawes, and the Jury found a 
Special Uerdic to this Effect, viz. that the Day, Pear, 


One Slain in 
endcavouring to 
part two hgh- 
ting where it is 


Murder. 


and place in the Indiamen mentioned, Thomas Tomſon, 
the Pulſoner and his TUife, were lighting in the Houſe of 
the ſaid Allen Dawes, who was kill d, and the ſaid. Allen 
Dawes (eeing them Fighting, came in and endeavouren- 
to part them, and thereupon the laid Tomſon thꝛuſt away 


the laid Dawes, and thꝛew him down upon a piece of Jron, 


which was a Bar in a Chimney, which kept up the Fire, 
and by that one of the Ribs of the ſaid Dawes was bzoken, 
of which he died; and if the Court judge this Yurder, 
they find lo, 0? if Pan- laughter, then they find (0, 


and I pat this Cale to my Lod Chief Juſtice Baron 


_ Hales and my Bzother, and (ome other of my Beetheen, 


and we all agteed as ft is relolved in Young's Caſe, Co. 
4. Report, and allo in Mackally's Caſe, Co. 9. Repogt, 


that if upon a ſuddaln Aﬀray, a Conſtable o; Watchman, 


Vide. Lambert, 
Fitz herbert Fol. 
262. *. 128. 


- ſome ſuch notice be given as aforeſaid, that he was a Con⸗ 


nothing but tal den the man and be killed by him, this 


oꝛ any that come in ald of them, who endeavour to part 
them, ate killed, this is Murder; and we hold likewiſe, 
that if no Conſtable oꝛ Tatchman be there, if any other 
Perſon come to patt them, and he be kill'd, this is 
Murder: Foz every one in ſuch caſe is bound to aid and 
pꝛeſerve the King's Peace. But in all thoſe Caſes it is 
neceſſary that the Partp who was fighting and kill'd him 
that came to part them, did know oz had notice given, 
that they came fo2 that purpoſe, As fo2 the Conſtable oz 
other Perſon who cometh to part them, to charge them 
in the King's Name to keep the King's Peace, by which 
they Have notice of their tntents 3 fo2 otherwiſe if two 
are fighting, and a Stranger runs tn with interit to part 
them, pet the Party who is fighting, may think he com- 
eth in aid of the other with whom. he is fighting, unlcſs 


ſtable, and came to part them: And that appeareth by 
Mackally's Caſe befoze cited, where in caſe of an Arreſt 
by a Serjeant, it is neceſſary to make it Mur der that the 
Serjeant tell him that he doth Arreſt, fo2 elle if he Both ſay 


is 


Murder and other Offences. 67 
is but Manſlaughter, unleſs ft appear that the Perſon 
arreſted did know him to be a Serjeant, and that he came 
to arreſt him; fo2 as the caſe is there put, if one ſeeing the 
Sheriff oꝛ a Serjeant whom he knoweth hath a Warrant 
to Arreſt him, and to pꝛevent it befoze the Dfficer come (a 
near as to let him know he doth Arreſt him,he ſhoots again 
at him, and kills bim, this is Murder; and in the Principal 
Cale tho the Jury find that Dawes came to patt the Man and 
(Aike, yet it doth not appear whether it is found that 
Tomſon knew his intent, no2 that Dawes ſpake any wozds 
whereby he might underſtand his Intention, as charging 
them to keep the King's Peace, &c. And (o we held it to be 
only Wanſlaughter, which in Law is pzoperly Chance: 
medly, that is where one Pan upon a ſuddain occaſion 
kills another without malice in Fac, oz malice implied 


1 


by Law, _ CO 1 Burglary, tho? 
rr wo. | | | 5 no Perſon be in 
Ik a Perſon in the Might time bꝛeak a Houſe, and the Houſe. 

ſteal Goods, this is Burglatp, tho no Perſon be at that Barglary by a 


Servant in his 


time in the Douſle. So if a Man hath two Doules, one in Maſters Houſe, 


the City and another in the Country, and while he ts in drawinga Latch 


the one Þouſe the other is bꝛoken open, no body being in ola Door is an 


it, and Goods fol 1 this is Burglarp, Popham's Reports actual breaking 
2 and 5 12 by all the udges. . an Houſe. 
15 a r ; * oer To make a Rob- 


q Servant in the Houſe lodging in a Room remote ber of a House 


within the Stat. 


from his Maſter in the Night rime, dawerh the Latch 7770 g"e 
of a D 002 to come into his Maſter 8 Chamber, with an & 5 E. 6. c. 9. 


intent to kill him, this an a Special Gerda agreed by rake any Clergy | 


all the Judges to be Burglary. | away, there 
or RY mw Tn fool x nr” ED mult either 
Noxe, That in Popham's Repoꝛts, 84. In one Baynes's be an actual 
Cale, it is ſaid, that the ſaid Baynes with another coming 
in the Might time to a Tavern to dzink, the ſaid Baynes 


Houſe, or ſuch a 
violence to ſome 


ſtole a Cup in which they Dank out, of a Chamber in the Perſon there that 


ſaid Houſe, his (Wife and Servant being in the (aid Houle, they are put in 
koz which he was indictd and found Guilty; and it 18 fear or dread. 
there repoꝛted, that by the Opinion of Anderſon, Popham, Lid. my Reaſons 
and Periam, and the then Recozder and Serjeant ar Law ior 1 10 yon 
there pꝛelent, it was agreed that this was no Surgtary ; fegen 
which certatnly is good Law, becauſe there was no aan , Resolution 
al breaking ok the Houſe, which ts of neceſſity to make aj, Harness 

b CER | | Bürglaty. Caſe to be no 
Law. 


breaking of the 


od Sin. He" Plat. >. . . — ad 4 = 
9 r 0 
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of 5 Ed. 6. c. 9. is only to enlarge the Stat. 23 H. 8. c. 1. 
which amongſt other Crimes took away Clergy from ſuch 


the Perſons who where in the Houſe, lap in ſome other 
quently were not put in tear, pet that Statute taketh 


Stat. of 23 H. 8. is againſt (ich as ſhall rob Men in 
their Dweiling Houſes. Mob the taking away of a Cup 


above the value of 12d. with an intent to ſteal them, Poul. 


Murder and other Offences. 
Burglary. Vide Co. Pl. Cor. 64. But in that Caſe of 
Baynes, it fs there laid, that it was reſolved by them 
there iikewiſe, that that ſtealing was ſuch a Robbery fo? 
which he was ouſted of the benefit o7 his Clergy by the 
Sratute of 5 E. 6.cap. 9. und was hang d. which laſt Re- 
ſolution J hold clearly not to be Law; fo? that that Stat. 


r 


detlons who robbd anz in their Þouſes, their (Wives, 
hüldzen, 02 Servants being there, and put in fear oz 
Mean, Now that Stat. of 5 Ed. 6. oꝛdaineth that altho 


part of the Houſe, which was robbed, and were alleep ac 
rhe time, and lo did not hear the Thieves, and conſe- 


away Clergy in that caſe; But notwithſtanding there 
muſt be 3 Robbery, fo2 both the Stat. of 5 Ed. 6. and the 


in which Men are dzinking, as Bayncs's Caſe was, is ou- 
iy Larceny and no Robbery, fo? Larceny is deſcribed 
to be a ſraudulent tabing awap of anothe Man's Goods 


ton de pace 125, b. aud Stamford Pl. Cor. 24, a. But Rob 
bery is deſcribed to be a rapine, that is, a violent taking 
aup thing from a Mau 's Perſon 3 and when it is appiyez 
to robbing of Houſes, there muſt be the lame Circum 
ſtance of foxce. Vide Poulton de pace 128. Stamford 
PI. Cor, 27, a, b. Co. Pl. Cor. 68. Fo of neceſſity there 
muſt be ſomething to diſtinguiſh a Robbery in a Houſe, 
from that which io but a mere Latceny, and that is one, 
viz. The Larceny is only fraudulent without any aaual 
foxce; and a Robbery is done with fozce; and this will 
appear by examining the nature of Burglary, which is 
the robbing a Boule by Might, there muſt be fo2ce com- 
mitted, as the actual breaking of a Þouſe makes it Bur 
glarp: Foz if the Dooz of a Hole be open, and a Thiet 
enter in the Might and ſteal Goods, this is anip Lar- 
cenp, and no Burglary, becauſe there was no kozce, 

which is that which diſftngutſheth Robbery from Larceny. 
J2ow this foxce, which will make a robbery of a Houſe 
within thoſe Statutes to take away Clergy, map either 
— be 
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be an agua „* of the poule, 02 an Ault x upon ade 
Perlon. And therefoze if Company come to dzink in a 
Tavern, oꝛ other Aicualling-houſe, and being there they 
bean open a Doo; of another Chamber oz Cubbozd in the 
Ulall which is fixed to the Free hold, and ſtcal away 
Goods, this is a Robbery, fo? which Clergy is taken 
2wap by thoſe Statutes. Bur the bꝛeaking open a Trunk 
92 Box, and taking away things is no Robbery of a 
Houle within the Statute, becauſe thoſe things which 
were b2oken were no part of the Houſe: And ſo likewiſe it 
8 tn tale of Uiolence offered to the Perſon of a Man, 


aud taking awap his G600s with kozce. As in caſea 


Thief cometh into a Pan's Houſe o2 Shop, the Doo? 
veing open, and aflauits the Honeſt Ban in the Houſe o; 
Dhop, und taketh away things by Alolence, this is ukewile 
7 robbing of a Houſe within thoſe Statutes, but if in thoſe 
cales he had come into the Houſe o: Shop, and pzivateip 


7oln away any thing, that had been only Larceny, and not And the Stat. 
:Zobbery: And this erpoſition agreeth with the ſenſe of * E. 6. «. +2. 
the Parliament in the Statute of 39 Eliz. c. 15. which ex; l chat break. 


Th Jules, 
which the i 


23 H.5 & 
calls ee 
e and 
tes the miſchief, becauſe Kobbing of Douſes when no 'o expounds 


younds robbing of Pouſes in the day time to be the agual 
_ v:eaking them; fo2ail kozmer Statutes took away Clergy , 
 ihere a Houle was robbed tn the day time, ſome Perſon . 

being then in the Þouſe ; but this Statute of 39 Eliz. te- 


Ing O 


Herſon was therein, was not fo penal as Robbing them them. 


when ſome . Perſon was therein, and thereby bad Per- 
| fons took oppoztunity to commit many Vobberies in 

Houſes when People were gon abzoad to hear Divine 
Derbice, oz gon to their Lavour, and declareth that that 
Jobberp was, viz. by breaking and entring into Pens 


Houles at ſuch time, and enadas that luch robbing of any 


Houle, and ſtealing from thence Goods of the value of 
s. they ſhall not have the benefit of the Clergy, which J 
Think is a tull expoſition that robbing of Hauſes; in thar 
caſe, muſt be an actual bzeaking, that fs, an aaual 
{0Xce committed in bzeaking of the Pouſe + but in the other 
aſe that J put of robbing a Pan im his Houle by aſautt 
upon his Perlon, as where a Thief enters the Donſe 2 
Zhop of a Man without any agial breaking, the ©0907 
Hhetng open, and by violence takes away His Goons, In 
Hat Caſe J conceive the — muſt expꝛels (hat he 

e | 018 
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did aſſault him and put him fn fear, becauſe that Circum: 
ſtance isneceſſary to be tatd to make it a Robbery from a 
Man's Perſon, and therefoze 5 Eliz. Dyer 224, b. One 
being indicted fo? taking of Money from the Perſon of a 
Man by the High wap, had his Clergy, becauſe it was 
not laid that he was put in fear, and the Book ſaith quod 

non eſt robberia if the Perſon be not put in fear, altho' 
Goods be taken from his Perſon : And fo? that Cauſe 
was the Statute of 8 Eliz. cap. 4 made to take away 
Clergy from him who patvily taketh away any Money oz 
Goods from the Berſon of a Man. Ik Thieves come 
into a Houſe by Night, the O002 being open, and take 
away Goods, this is no Burglary, as hath been laid be- 
foze, But in that caſe, if they put any in the Douſe in 
fear and dꝛead, and take away Goods, J hold this to be 
robbery of a Houſe, fo2 which the Thieves are ouſted of 
Cletgy by the Statute of 23 H. 8. cap. 1. If the India. 

ment be laid, that they put thoſe tn the Houle in fear and 
D2ead, and that be pꝛobed upon the Evidence, 8 


Meſſenger, 4y- Memorandum, That at the Seſſions at the Old Baily, 
pletree, Baſely, after Eaſter in the twentieth Pear of King Charles the 2d. 
Greez, and o- Several diſſolute Perſons having on Eaſter Tueſday and 
rl 3 Medneldap next befoze aſſembled together, and led by 
Ry” tA ' Perſons whom they called Captains, and having Colours, 
down Bawdy- viz. Apꝛons, &c. on Staves, went to ſeveral places on 
houſes, and Defence to pull dawn Bawdy houſes, and bzeak open 
breaking open Mꝛiſons and ſet ]Pzitoners at Liberty, and having acual- 
Priſons. ly pull'd down ſome Houſes, and bzoke up the Pytſon at 
Cilerken well, and let out four Priſoners there, were by 

the direaton of the King's Councel, viz. Mr. Attorny, 

Sir Jeffery Palmer, having Oꝛder to pꝛoceed againſt them, he 

direned four Indiaments to be pꝛeferr'd againſt them, who 

were taken, viz. one Indiament againſt Peter Meſſenger, 

Richard Baſely, William Green, and Thomas Appletree, 

and another Jndicment againſt Edward Cotton, and a 

third againſt Edward Bedell and Richard Lattimer, and a 

fourth againſt Thomas Limerick. All the Indicments 

were, that they with other Perſons to the number of 500, 

unknown to the Jurozs, being armed in a Mar like man- 

ner with Swozds, half Pikes, Þalberts, long Staves, 

aid other Armes Offenſive and Defenſive with Fozce and 


Arms 
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Arms unlawfully, and traiterouſiy aſſembled themſelves | 


together, and levied Mar againſt the King, &c. And fir 
I told them they had not done well to make ſo many ſeve- 
ral Indiaments, fo2 by that means the King's Evidence 
would be bzoken, whereas if all had been put into one In⸗ 
did ment, the Evidence as to the main Deſign would have 


been intire againſt all, and then the aſſembling in ſeveral 


places to the lame intent had made the matter moe foul, 


and would have been aptly given in Evidence againſt them 


all to the ſame Jury, and the ſeveral aas which each of 
them did, would have come in better; but however we pꝛo⸗ 
ceeded upon the Indiaments as they were, and after the 
Evidence given againſt the four in the firſf Indiament, 
when J-came to give Dfrecions to the Jury, I told them 
that altho' J was well ſatisfied in my own Judgment, that 
ſuch aſſembling together as was p2oved, and the pulling 
down of Þouſes upon pꝛetence they were Bawdp-houſes, 


was High Treaſon, becauſe they took upon them regal 


Power to refozm that which belong'd to the King by his 
Law and Juſtices to cozrec and refozm ; And it would 
be a ſtrange way and miſchievous to all People to have 
ſuch a rude rabble without an Jndicment to p2oceed in 
that manner againſt all Perſons Pouſes which they would 
call Bawdy-houſes, fo2 then no Man were ſafe, therefoe 


as that way toze the Government out of the King's Þands, 


ſo it defroyed the great patvilege of the People, which is 


not to be pꝛoceeded againſt, but upon an Indiament firſt 


found by a Hzand Jury, and after upon a legal Tryal by 
another Jury where the Party accuſed was heard to make 


his defence; pet J told them, becauſe the Kings of this 
Nation had oftentimes been ſa merciful as when ſuch 


DOutrages had been heretofoze done not to pfaceed 
capitally againſt the Dftenders, but to pꝛoceed againſt the 
Dffenders in the Star-Chamber, being willing to 
reduce their People by milder ways if it were poſſible 

to their Duty and Obedience; pet that lenitp of the 


Bing in ſome Caſes did not hinder the Ging when he 


law there was need to pꝛoceed in a ſeverer wap, ta take 
that courſe which was warranted by Law, and to make 
greater Examples, that the People may know the Law, 
ts not wanting ſo far to the (ſafety of the King and his 
People, as to let ſuch Dutrages go without capital Pu- 


— which 18 at this time — neceſſarp, 5 
cauſe 
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cauſe we our ſelves have ſeen a Rebellion raiſed by gather. 
ing People together upon fairer Pꝛetences than this was, 
fo2 no ſuch ]Ierſons uſe at firſt to declare their wickedeſt 
Deſign, but when they lee that they may effect their De. 
ſign, then they will not ſtick to go further, and give the 
Law themſelves, and deſtroy all that oppoſe them: But 
pet becauſe there was no body of the Long Robe there 
but my Byother Wylde, then Recozder of London, and my 
ſelf, and that this Example might have the greater au- 
charitp, J dtd reſolve that the Jury ſhould find the matter 
Specially, and then J wowd pjocure a meeting of all 
the Judges of England, and what was done ſhould be by 
their Opinion, that lo this Queſtlon might have ſuch a 


—B a 


Reſolution as no Perſon afterwards ſhould have reaſon 


to doubt the Law, and all Perſons might be warned how 
they koz the time to come mingle themſetves with ſach 
abr an any kind of luch {2zetences, and thereupon 
che Jury 8s to the firſt four in the firſt Indictment gave a 
Special Gerdic to this Eftect, viz. 8 | 


They find that the 24th of March laf, a gteat number 
of Perſons to the number menttoned in the Indiament 
were afſemblcd together in Eaſt-ſmith field and Moor- 
Fields in the County of Middleſex with Arms mentioned 
in the Indiament, on pietence of pulling down Bawdp⸗ 
houſes that Baſely led them, and was called their Cap⸗ 
tain, and had in his had a naked Swozd which he bzan⸗ 
diſhed over his Dead, and that Meſienger had a piece of 
Seen Apzon on a Staff, which he flouriſhed as Colours 
in the Head of the Company, and that Baſely, and he led 
the Company as their Leaders; that they did the like on 
CQedneſoay the 25th of March, and were breaking down 


Houſes, That Peverell, one of the Conſtables of Mid- 


dleſex, Having a Conſtable's Staff in his hand, came to 
them with other Perlons fo aid him, and charged them 
to depart and keep the Peace, and thercupon, Baſely with 
his Swozd ſtruck him, and wounded him, and ſeveral 
Perſons allembled with him, ſtruck him down, and took 
away his Conſtables Staff. That the laid William Green 
was among them caſting up his Cap, and hollowing with 


à Staff in his hand, and that whitſt he was amongſt them 
he ewas knocked down by a Party of the Ring 3 Soldiers 
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that came to luppꝛeſs them, and was then taken. That 
Baſely ſtruck at the Enſign that led thoſe Soldiers: That 
the ſaid Appletree was amongſ> them both Dapes, 
and was the firſt that ſtruck at Peverell the Conſtable, and 
was amongſt them at Burlingham's Houſe at Saffron- 


hill in the County of Middletex, and pull'd part of the WL 
Doule down, and the nert Poule to it, and ſtruck at one 1 a 
{hat admoniſhed him to be quiet. And ik on the whole 4 
matter, it Hall ſeem to the Court that they are guilty of e 
the Offence mentioned in the Indiament, then they find WE 
them Guilty, &c. NES wy 
On the 2d. Indicment as to Cotton alone, the Jury did Special Verdi =_ 
kind that at the time and place mentioned in the Indiglo 25 ro Corrom: 161 
ment, a great number of Perſons, to the number mentis- Flt 
on'd inthe JIndiament, met together Armed with Swozws, ; 1 
Tlubs, Staves, and other Tleapons, under pꝛetence of pul-. | Hy 
ung down Bawdyhouſs, and had a Cloth on a Staff foz an Wi 
Enſign carried bekoze them. And that Sir Phillip Howard, 1 


with a Troop of the K's, Guard, found them armed in ſuch 
feditious manner, and commanded them to diſperſe, that 
thep refuſed lo to do, and thzew Stones at him, that ſome 
of them enquired who it was that led thole Guards, whether 
if was the Duke of York, and being told it was, they 
preſently thiew Stones at Sir P. H. who led the Doſe, 
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and ſome of them ſaid that unleſs the King would give | 
them liberty of Conſcience, May Dap ſhould be a bloody i 
bay, others bid kiil the Guards, and othres fatd, that ö 
they would come and pull down Whitehal, and others ſain | 
they would be with them at Whitehal, (the King's Capital 1 
Palace) and that they cared not fo2 the Guards, foz they [ 


were but 2 02 300, and they could eaſily knock them on ä 
the Dead ; that they continued many Hours till they were 7 T0 
diſr ed by the Guards. That Cotton who was indicted, 

Hus one of them aſſembled in this manner, and that Cot- 

ton was amongſt them the next day when they were aſſem 

bled in the lame manner, and was pulling down a Þouſe Special Verdict 


: Sr. Leonard Shoreditel on the third In- 
in the Pariſh of Sr. Leonard Shoreditch in the County of 7 ling 
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Middleſex ; and if on the whole matter, &c. Be FFT JOY 47 0 
On the third Indlament againft Bedell and Latimer, — 


the Jury find that the dap and place mentioned in the In⸗ 
diament, a great number ot GOING to the meer Bet 
fone 
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Murder Jurder and other Offence. 


$8. 41.08 tloned in ** yndiement armed as in the Indictment. as did 
r meet together in Clerkenwell-Green in the County of 
1 D Mliddleſex, on pꝛetence of bzeaking open Pulong, and 
ee releaſing Pꝛiſoners; that one of them who had a half Pike 
11 00 {6 in his hand, owned himſelf to be their Captain; that they 
came lo afſembled together to a place there called the 
New Þ:iſon, being a publick Jyziſon of the County of 
Middleſex, and then and there (atd, that they came to 
ſearch fo2 Pꝛiſoners, and bzake open the Pꝛiſon Doozs, 
and let out four Hꝛiloners; two whereof were committed 
thither fo2 Felony, and two fo2 other Offences, and that 
they being charged to depart, replied, they had been Ser- 
vants long, but now they would be Paſters; that ſome 
being taken, they cryed one die and all die: That Lat- 
timer was amongſt them, and active in bꝛeaking of the 
Paiſon, and was with the reſt in the Jziſon after it wag 
broken open; And that Bedell was there, and being pur⸗ 
ſued by one of the King's Soldiers, called out to the reſt 
Special Verdict Of the apr org} _ about, and not to leave him, and 
as to Lymerick, if on the whole, & 


Pn the fourth Indiement againff nn the Jury 
find that the Day, Pear, and place in the Jndi>ment men- 
tioned, a great number of Perſons to the number, &c. 
aſſembled together on pꝛetence of pulling down of Bawop⸗ 
houſes, and being armed prout in the Indiament, they 
marched in Marlike manner, and the latd 3 
led them as their Captaim with a Club fn his hand, and 
was owned by the Company to be their Captain: That 
the laid Lymmerick had the laid Perſons to the Þouſe of 
Peter Burlingham, and they pulled down the (aid Houle, 
and deſtroyed and took away divers Goods of the ſaid 
Burlingham's, to the value of 3ol. And if on the whole 
matter, &c. 


And in Eaſter Term following, all the Judges met at 

my Chamber, there being then but eleven, My Lozd 
Bridgeman, who was Chtef Juſtice of the Common Pleas 
being then Lozd Keeper, the Judges were my ſelf, Chief 
Juſtice of the king's Bench, Sir M. Hales the Chief Ba- 
ron, and my Bꝛother Arkins, Bꝛother Twiſden, Bꝛother 
Tyrell, Bother Turner, Bother Wyndham, Mother 
Archer, Bꝛother Rainsford, Bother Morton, and Bio- 
ther Wyld. and 
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Murder and orher 6 ffenoes. 7 


And on the whole matter the Chief Baron Hales de- 
livered his Opinion, that there was no Treaſon in the 


-caſe, becauſe he ſaid that the Stat. 1 Q. Mary, cap. 12. fs, 
that if any Perſons to the number of Twelve oz moze a(- 
ſemble to the intent to pull down Encloſures, &c. with 
foce, and continue together an Hour after Pꝛoclamation 
made fo2 their departure ft ſhall be Felony, and if thoſe 
 Agjons had been Treaſon at Common Law, it had beento 

no purpoſe to make it Felony, 


But all the other Judges anſwered, that this was the 
Objection made by ſome Judges in the Caſe of Bradſhaw 
and Burton, which is repozted by Popham in his Repozts, 


p- I22. And there it was reſolved, that ik any Perſons 


aſſembled with fozce to alter the Laws, o2 toſet a pꝛice on 
Uiauals, oz to lap violent hands on the Magiſtrate as 
on the Yayo! of London and the like, and with fozce at- 

tempt to put the ſame in Execution, this is Rebellion and 
Treaſon at the Common Law; and they there reſolved that 


that Statute of 1 Mary was to be intended where Per- 
ſons to the number of Twelve o2 moꝛe pꝛetending any oz 


all of them to be injured in particular, as by Reaſon of 
their Common o2 other Intereſt in the Land incloſed, 
and the like, aſſemble to pull it down fozcibly in caſes 
where they have an Intereſt, o2 where in particular, they 
are annoyed oz grieved, that is not Treafon : But in caſe 
their Ac goeth generally to pull down Jncloſures in which 
they, 02 any of them are not particufarly concerned, this 
Act if it be put in Execution by kozce is Treaſon 
at Common Law, And it was agreed by us all, 


that the Stat. of 13 Eliz. which maketh the intention 


in many caſes Treaſon, _"_ to nothing, but where 
if the Ac had been done it 
Common Law. 


And therefote all the reſt of the Judges did unanimouſ- 
ly agree that this riſing with intent to pull down Bawdy- 
houſes in general, oz to beak open Pziſons in general 
and let out Pyiſoners, and putting their Intention fn Ex- 
_ ecution by kozce, any of thele inffances was a levying 


| War 
——_ 


had been Treaſon at the 
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m_ anainf the King, and pigh Treaſon at Common 
Law within the Declaration of the Stat. of 25 E. 3. And 
ko; that, beſides the Reſolution in Popham's Reports befoze 
cited, we conſidered the caſe of the Appzentices Kepozted 
in the lecond part of Anderſon's Repos, pag. 4&5. 
where it was reſolved that by the Statute of 13 Eliz. It 
any intend to levy CTlar fo2 any thing which the Queen 
by her Laws and Juſtice ought to do, and refozin in Go- 
bernment as Queen, this ſhall be an intendment to levp 
lar againſt the Queen within that Statute of 13 Eliz. 
And as we (aid bekoze, nothing can be Treaſon by the in 
tention within the Statute which had not been Treaſon 
vy the Common Law, if it had been actually put in Ere- 
cution. And (ee the fame Book of Anderion ſecond 
patt 66, and by the caſe of ſeveral Perſons in Oxford- 
3 cif ing to pull down Inclolures in general, reſolven 

üccozdingip, fn which Taſe it was allo reſolved, that it 
_ ny Perſons tile and Aſtemble together, with intent to 
!cvy War, the Juftices of the Peace and Sheriffs may 
ule foxce to ſuppꝛels ſuch Rebels without any Special 
CTommiſſion oz Warrant, and this by the Common Law: 
And fee Popham's Repoxs rat, and a Reſolution of all 
the Judges, 35 Eliz. that any Juſtice of the Peace, She⸗ 
tiff, oz other Magiſtrate, oz any other Subjea of the 
Ring may by the Common Law Arm themſeives to lup- 
meſs Riots, Rebelitons, 02 reſiſt Enemies and endeavours 
theinſeives to ſuppꝛels ſuch diſturbers of the Peace: But 


they {aid the moſt dilcreet way was koz every one toattend 
and afſiſtthe TuTicestn ſuch caſe, o2other Biniſters of chen. 


$1 volng of It and Took PI. Cor. 9. I any levy War to 
' £xyitlie Strangers, to deliver Men out of Pꝛiſon, to re- 
move Counceliozs, oz to any other end pretending Refoz- 
mation on their own Heads without Uarrant, this is a 
levying of Mar againſt the King, becauſe they took 
upon them Royal Authozity, And Moor's Repozts, pag. 
620, 621. in the caſe of the Earl of Eſſex, in which 
amongſt other things it was reſolved, that his attempt 
with fozce to remove the Queen's Councelilozs was High 

Treaſon, and likewiſe that the Earl ok Southampton, 
who adhered to him, altho he knew of no other purpoſe 
of the Earl of Eſſex, but a pzivate Quarrel againſt ſome 
or the Queen s Servants, pet this was Treaſon in mw 


W 
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ther Offences. 
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the Ac of the E. of Eſſex being Rebellion and Treaſon, 
and lo it was alſo Reſolved, that all thoſe who went with 
hlm out of Eſſex. houſe in ald of him, it was Treaſon en 
them, whether they knew any thing of his Intent oz 
not, and Cro. 1ſt. part p. 583. Jn Benſtcad's Caſe, tc 
mas reſolved by all the Judges, that going to Lambeth 
Houſe in Marlike manner with Dzums, and a multi- 
- tude as in the Indicment, ta the number of 300, &c. 

to Surpzize the Arch-Biſhop, who was a Piiby Coun- 
celloz, was Treaſon. And 21y, it was reſolved that 
the Juftices of Oyer and Terminer, map ſit, enquire 
and try Pziſoners all in one day. 3dly. It was reſol- 


ved, that the bzeaking of a Patſon wherein Trattozs 


were in durance, and cauſing them to Eſcape, was 
Treaſon, altho' the Parties did not know that Traſtozs 
were there. And lo to bjeak a Piſon whereby Fe- 
tons eſcape, this is Felony, tho they do not know 
them to be in Puſon fo2 ſuch Dffence. Note, That 
Reſolutfon as to lyeaking a Puſon where Felons, &c. 
are muſt, (as J think) be intended only where the 


Intent was only to bzeak open one Pyſon and no 
moe, fo? if the Defign was to byeak open Pꝛiſons in 


general, and they put that in Execution as to one 
lun, that is High Treaſon accozding to the Books 
beloze cited; But then on the Evidence it muſt be 
Mover that their Intent was (ach, and by ſuch poof 
as ſatisfieth the Jury. . 


After this Reſolution in general, we went ts con- 
ſider the particular Caſes as they were found upon the 


ſeveral Spectal AMerdics; and thereupon it was agreed 


by all of us, except the Chiek Baron, who ſaid he 


doubted on the main, that as ts Meſſenger and Bafely 


in the firſt Uerdic, and to Cotton in the lecond Spect- 
al Uervic ; and as to Lymerick in the fourth Special 
Uerdia, that the matter as it was found againf theſe 
four, was High Treaſon in them alt, and accozdinglp 
they had Judgment, and were executed: But as to 
Appletree in the ſitſt Special Uerdia.; And as to Lat- 
imer in the third Special — there was difference 
| | in 


Murder and othe Offences. 
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in Dp nion amongſt us, whether the Uerdic was ur; 
liclently found agatuſt them to judge it High Treaſon 


02 not. Fo? beſides the Chief Baron who was againſt 
all, my Bꝛother Ackins, Tyrell, Windham, and Wyld, 


held that the Clerdic was not ſuffictent againſt thoſe 
two fo2 to give Judgment that they were guilty of 
Treaſon, becauſe they ſald it was not erpzeſly found, 
that they were aiding and aſſiſting: But my ſelf, B20» 
ther Turner, Twiſden, Archer, Raynsford, and More- 
ton, thought the Uerdic as it was found againſt them 
to be as full and plain as any of the reſt. Foz firſkas to 


Appletree, the Uerdic firſt finds in general, that the 


number in the Indiament were aſſembled, as in the 
Indice ment, with an intent to pull down Bawdy houſes; 
that Baſely led them as their Captain, that Meftenger 


had a Gzeen Upon upon a Staff, which he flouriched 


as Colours, and then that Appletree, the Perſon 
now in Queſtion, was amongſt them both the Daps, 
and was the firſt that ſtruck at Peverell the Conſtable, 
and was amongſt them at Burlingham's ſDoule at Saffron: 
hill, and pull 'D part of that Poule down and fie nert 
to ag it, and ſtruck at one that admontſhed him ts be 
quiet, ſo that here are ſeveral Aas ot fozce (ound to be 
acguaily committed by him in purſuance of their Deſign, 
and then there is no need to find him to be atbing and 


_ affiſfing, Foz that Clauſe we ſald was only neceſſary to 


be found where the Jury find a Perſon was there among 


them, and lind no particular a of kozce done by him, 


but o::Ip his Pꝛelence, there fr is neceſſary that they 
find he was pꝛeſent aiding and aſliſting; and fo2 the 
ſame Reaſons we held the UMer dia to be full allo againſt 


Lattimer, becauſe it was firſt found that the Multi- 
tude was aſſembled as in the jndicment, on pzetence 


of bzeaking jztſons and relealing jIztſoners in general, 
which is agreed by all (ercept the Chief Baron ) to 
be Treaſon, and then they find that Lattimer was 
amongſt them, and Agive in the bzeaking open the 
Jilon at Clarkenwell, (where Bꝛiſoners, ſome 
£92 Felony and others were let looſe) and that be was 
nity (be teſt in the Pztſon after it was bzoken open, 

and 
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and la an Ad fired upon him: But altho' ſir of us 
were well ſatisfied in our Judgments as to them, pet 
when I watted on the King, J acquainted him that 
there was ſome difference in Opinion as to thoſe two 
upon ftnding of the Special Uervic ; and altho' the 
greater number of us were of Opinion, that the Ger- 
dict was well found as to thoſe alſo, pet J thtreaten | | 
bis Bajeſty to make uſe of that difference in Opinion 1 
to ſhew his Mercp towards them, the rather becauſe e 
we had agreed, that as to four of them the Gerdie | hg 
was clearly good as to p2oceed to Judgment again wh 
them, and that J hoped would be example enough to : nh 
deter others from the like Pꝛadices; and beſides it 1 
would appear an inſtance of his Bajeſty's great Mercy, 
that he would not pꝛoceed to the laſt extremity againſt 
any, where there was not a full concurrence of all his 
Judges which his Majeſty was pleaſed to take very gra- 
ctouſlp, and ozdered me to pꝛoceed accozdingly, 
and (o they two were ſpared: But as to Green in 
the firſt Spectal Uerdia, and Bedell in the third Spe- 
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ctal Aer did, we all agreed that the Uerdic was not kull : _ 
enough as to them koꝛ us to judge it Treaſon in them, 5 —— 
becauſe the Uerdic only finds that they were pzeſent, 1 
and finds no particular Act of fozce committed by them, 76 1 
and doth not find that they were aiding and aſſiſting to i 


the reſt, and it ts poſſible one may be pzeſent amongſt 1 
ſuch a Rabble only out of curtofity to ſee, and whether kN 
they were aiding and aſſiſting is matter of Fac, which 1 
ought to be expzefly found by the Jury, and not be left | 
to us upon any colourable Implication, and accoꝛding⸗ 


ly theſe two were dilcharged. — 9 | | 


- This Queſtion was moved to me at the Old Baily 5 4 wan marc; 04 
A Man marrieth two Tives, one in France and ano- eth two Wives, Ml 
ther in England, whether he might be indiged and try- one at France 


ed fo2 that Felony here in England; and J took this aud another in 
England, in 


difference, that if his firſt marriage was in France, and So a mY 
the ſecond marriage, which maketh the Felony, was in nay be eval 114 


England, then J was of Dpinton, that he might 5g _ — - 
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dicted and tryed here koz it, and the Jury might on 
Evidence find his firſt Martiage in France, being a 
meer tranſitozp Ad, and having nothing of Felony in 
t; and our Juries uſually find ſuch tranſitozy acts, tho 
they are done in a Fozeign Nation; But if the firſt 
Matriage was in England, and the (econd in France, 
then J was of Opinion he could not be tryed fo? it here, 
biecaule the Ad which made the Felony, was done in 
Diverlity, Another Kingdom, and Felonies done in another King. 
Vide $4595 yam, are not by the Common Law triable here in 
Reports. fo. England. Quære. | $i bi 


, + 


Counterfeitivs, By counterfeiting the Gzeat Deal, what ſhall be Treg- 
the Great Seal: ſq and what not, See ©Co.pl.Cor.fol.15,40.Afs.pl.34. 42 
| E. g. The Abbot of Brewer's Cale, who cauſed his Colt. 
mopgi to raze the name of ane Pannoz in Loe- 
ters Patents under the Ozeat Seal, and to put in 
another Manno inſtead of it, and 2 H. 4. Fol. 25 
* 37 H. 8. Br. Title Treaſon. But after all theſe Books 
George Leak's Was George Leake's Cale a Clerk of the Chancery, 
Caſe concerning Wha joined two clean Warchments fit fo: Letters Pa⸗ 
che abuſe of the tents (6 claſe together with Mauth giew, as they were 
Great Seal, taken foz one, the uppermoſt being very thin, and did 
Hill,4 Jacobi wt gue K abel thꝛough both, then upon the uppermoſt he 
2 Vel. wotea true Patent, and got the Gzeat Seal put to the 
p 7% Label, fo the Label and the Seal were anner'd to 
both the Parchments,the one witten the other a blank; 
then he cut off the glewed Skirts round about, and 
took off the uppermoſt thin Parchment in which the 

true Pattent was wzit from the Labell which wit! the 
Gzeat Seal did ſill hang to the blank Parchment, then 

he wote another falſe Patent upon the blank Parch⸗ 
ment and publiſh d it as a good Patent: And the Que- 
tion was, whether this Dffence was pigh Treaſon 02 
not: And it was reſolved by all the Judges of England, 
that this Offence was not High Treaſon, but it was a 
very great Miſpziſion. Vide Hale Pl. C. 38, 


Per- 


Murder and other Offences, 81 


4 Perſon hireth Lodgings in another Man's Doute, 
with Pangings, Bedding, and other Furniture in lis ie wr 
thole Lodgiugs (oz a Youth, and during that time, eee orig 0. 
convet eth awap the Goods in the Lodging which he had s 10 


cript, but may. 


hired with the Lodging, and the Party runneth away be ft to be He 
at the lame time, and is after taken and indiged fo? ported, bccaui'c 
this as (02 Felony, and whether this be Felony o2 not nid co com. 

is ee from Mr. Serje- 


ant Keyling, Sor 
to the Chict ſu- 


This Cale is un this Book, and caine betoze 
{1p Loꝛd Bridgman, then Chief Juſtice of the Common % ,»:« 24. 
lea, mp {elf then Judge et the King's Bench, aud is 

my Bother Wyld, then Recozder of London, at a 
Selens in the Old Baily, and then we all were of 
Opinion that this was us Feiony, becauſe the 1Iartp 
had a ſpecial Property in the Goods by his contra, 
aud (6 there could be no Treſpaſs, and that there 
cauld be no Felozy where there was no Treſpaſs, 
8 wag ceſolved in Holmes 8 Caſe, who ſet Fire to his 
aum Houſe, whirh was quenched befoze it went auy 
"hm and me the eure was by us then 
Der e 5 


# 


"But upon maze {erious Thoughts 3 take it to be a 
Tale wothy ol great Conſideration, becauſe J think 
the Cale in the 13 E. 4. fo. g. which was by the Ring and 
bis Tauncil teferr'd to all the Judges in the Chequer- 
Chamber, and by them reſolved ta be Feloup, is a 
"ranger Cale than th n 88 155 


Thers the Cats was, one 8 with another ta 
arry ſore Packs of Hoops fo2 him to Southampton, 
uind delivereth.che Goods to the Carrier, and he tak- 
h them and carries them te another Place, and there 
wens the Backs, and takes the Goods, and diſpoles 
hs ol chem te his own er and * Queſtion was, 1 
her 
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out of 13 E. 4. Note, That the bjeaking open the Packs 
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ther that was Felony oz not; and tho' it was objec- 


ed that the Goods were bailed to the Carrier, and there. 


koze there could be no Felony, that was agreed 
generallp to be good Law. And it was alſo objeded 
that an Jndicment againſt one that he felonice aſpor- 

tavit ſuch, Goods is not good, but it muſt be felonice 


cepit & aſporavit, and in that Cale the taking was 
lawkul; yet it was reſolved that it was Felony, becauſe 


his lubſequent ad of carrying the Goods to another 
Place, and there opening of them, and diſpoſing of 


them to his own uſe, declareth that his Intent oziginal- 


ip was not to take the Goods upon the Agreement, and 
Contra of the Party, but only with. a deln of ſteal- 
ing them. Now methinks the Cale in Queſtion is 
much ſtronger : Foz in that, the Party Himſelf cometh 
to hire the Lodgings and Goods, and when he after tak- 
eth them awap, this declareth that his Dziginol Intent 
was only by the hiring of them to give himlelk the op- 
poztunity to ſteal them, and lo his firft hiring them is, 
In fraudem Legis,and of that he ſhall take no advantage, 
Co, Pl. Cor. 64. Some under pzetence of a Robberp 
raiſe a Þue and Cry, and call a Conſtable to ſearch a 
Þouſe in the Might time, and the Conſtable coming, 
the Owner of the Houſe opens the Oooz, and then 
thoſe Perſons bind the Conſtable, and thoſe in the 
Douſe, and rob them, this is Burglary 3 becauſe they 
pꝛocured the Ooo to be opened to them in the Night 
by Fraud: So in this Caſe, the patty hiring the Houſe 
by fraud, onlp to have an Oppoztunity to ſteal the 
Goods, ſhall not take Benefit of that Fraud. And 


Mz. Lee told me, That it hath been reſolved, that, I 


one come into Smithfield on pretence to buy a Horſe, 
and Cheapen one, and the Owner giveth himleave to take 
the Horſe and ride him to try his Paces, and then he tak- 
eth the Horſe and rideth quite away with him, this is 


Felony. And lo if one deliver Goods to a Pozter in 


London to carry to a certain place, and he taketh them 
and carrieth them away to another Place, and there o- 
peneth and dilpoleth of them, this is Felony 3 which laſt 
Cale ſeemeth to be warranted by the Caſe befoze cited 


and 
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pre "I of the Goods ts neceſſary to — the itt- 
tent of Stealing. 


But J marvel at the Caſe put, 13 E. 4.9. b. That it a 
Carrier have a Tun of Mine delivered to him to car- 


ry to ſuch a Place, and he never carrp it but ſell it, 
all this is no Felony ; but if he dzaw part of it out 


above the Ualue of Twelve pence, this is Felonp ; J 
do not ſee why the diſpoſing of the — ſhould not be 
Felonp alſo, 


Soods to the place appointed, and after takes them 
 awap and dilpoleth of them, that is Felony, becauſe the 

Bargain fo} his bzinging them was determined when 

he bought them to that place appointed, and the Pollel⸗ 
lion then is in the firſt Owner, 


which the Paſſage is out of a Street and a Chamber, 
to J. S. and he lieth in the Chamber, and the Cellar 
is bjoken open in the Might. I this be Burglary ? 
I thought not, and took a difference betwirt an Inmate 
and a dibided Houſe, which is, where there are ſeveral 


from the other, there it is Burglary, and ſhall be laid 


fo? bieaking the dwelling Houſe of him who hired the 


divided part. But as to an Inmate who goeth in at the 
ſame Doo, he is in the Mature of a Lodger, and if 
his Chamber be bzoken open, J thought it Burglary. 
But you muſt lay the Indiament fo2 bzeaking the 
| Dwelling-houſe of him that let it, and not of the In⸗ 
mate, becauſe J thought it was but one Dwelling⸗ 
houſe, in caſe there be Twenty Inmates: And tho' 
there be a pzivate Contract between the Parties, that 
hath not ſevered the Dwelling-houſe, ſo as to make 


them ſeveral Dwelling:houſes. Foz then, what need 


that difference of Inmates and divided Pouſes? fo? 1 
| n 


Vut the Caſe there put is, A Cartier does carry the 


a man having a Dwvelling-houſe lets a Cellar, to 


Dooꝛs, and oneDwelling acually divided and ſeparated 
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ſtand: 


dene e Burglary to break his own Pauſe, tn ane 


make ſeveral Houſes if they all go in at thr Ouc of 
bim who lets the Lodgings, and (© ave but Inmates. 
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in Inmate hath a divided Dwelting-Vouſe, be viffers 


nothing from the other. But Mꝛ. Lee defired that it 


might be adviſed of, becauſe he ſaith their uſe hath been o- 


therwiſe,and he laid that elſe,if the Rooms of the Inmate 


- where he lieth were bzoken open in the Might time, there 
would be no Burgiarp; becauſe he ſaid the Contran had 
lebered them from the Owelling houſe of him who let 
them. But in th 


at Jviffered; o; J think that where there 
is but one out ©0902 at which the Owner and Inmatt 
entet, this remameth to by all the Dwelling houle of the 
Dwuer; and tho' the Inmate hath an Intereſt agatnit 
the Owner that will not ſerve to make it the Owelling⸗ 
houſe of the Inmate. But the Ind iccment muſk be fo? 
Burglarp, in breaking the Dweiling-holile or the Divine 
er, and ſtealing the Goods ot the Juuate:. | {Quare) 


But koꝛ the firſt Dueltionz There a Collar which bath 


ſiranger ; I this Gellar be bzvken open, J contetbe ic 


no Burglary, fo2 it is ſeparated by the Contrum, and 


actually ſevered from the Houle by excluding all Com- 


munication with the Boule, no paſſing being betwirt the 


720uſe and the Cellar, So tt hath been tefvlven, Ka 
man let a Shop only, and ſever it from bis Hout toy 
Yeats, &c and the Party whs bath the Shop doch har 
lodge in it; and this be ole axe in the Might, this is no 
"Burglary, And hal ts male ſuch a Cellar and u Chants 
ber iu the Owelling-bouſe,which are lat tu an Jumate to 
be the Inmate s Dwelling boule, J do not well unwer⸗ 

aud: Then Mz. oe laid it might be ill Ceuſemienteʒ 
fo} now {ance the late Fire» every Poule hath mam Ttb- 
mates, whete the Jamates lodge. and (uppole he whv 
13 welling-houſe (und lets the ſebernl Koons 
to thole Inmates) Gould ia the Night bean pen theft 
Rvons and ſteal their Goods, it waald be hard if tt 
ſhould not be Burglary. To that J fay it ta Felunp iu 
the Dwner of the Houſe, ik he. ſteal their Woontz; biſt 


the Law be as J ſuppoſe, that cannot be. and J Up- 
pole letting of Lodgings to ſevetat Pertons, doch not 


But 
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But otherwiſe it is, ik a man ſever ſome Rooms from 
is Houſe, and make another Dooz to thoſe Rooms, 
d Co divide the Houſe, that divided Part is the 
5'ton-houſe of him who hires it, and it is Bur- | - Wi 
glacy ff it be broken open; And ſhall be laid lo, 10 
ko bzeaking the Dwelling-houſe of bim who hired lt 
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15 Car. II. in B. R. 
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IR Charles Stanley and one Andrews, were 
tryed upon an Indiament of Murder. The 
Cale was, Sir Charles Stanley was arreſted jby 
a Bailiff, and endeavoured a Reſcue, and ſhot 
olf a Piſtol at the Bailiff, and then the Bailiff cloſed 

with him and caſt him down, and after ſome of his 

Servants and others who came in Aid of him, killed 

a Servant of the Batliff's who came in Atd of the 

Bailiff ; And it was Reſolved by all the Court, Hide 


This is in ano- 
ther Manuſcript 
of the L. Chief 


: Juſtice Kelyng. 


Thief 
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Chief Juſtice, Twiſden, Windham, and "Ry has 
if the Party who fs arreſted doth any Act of Uiolence 
to endeavour a Reſcue, and then after one of his Par- 


ty killeth the Bailiff, o2 any that cometh in his 


Atd, this is Murder in the party Arreſted : Foz 
when leveral Men joyn in an unlawful Aa they are 
all guilty of whatever happens upon it; as in the 
Lozd Dacre's Caſe which is mentioned, 34 H. 8. 

Brooke Sect. 237. The Logd Dacres and Manſell, and 
others in his Company came unlawfully to Hunt in a 
Fozreſt, and being reſiſted, one of the Company when 
the Lozd Dacres was a great way off, and not pꝛeſent, 
killed a man: Judged Murder in him and all the reſt, 


and the Lozd Dacres was hanged. But it was agreed, 


that if the Party who is arreſted yields himſelf, and 
makes no Reſiſtance, but others endeavour to reſcue 
him, and he doth no ac to declare his joining with 


them, if thoſe who come to reſcue him kill any of the 
Balliffs, this is Murder in them, but not in the Party 
uͤtreſted. But in this Caſe Sir Charles Stanley by ſhoot- 


ing his Piſtol, had joined in reſiſting the Authozity of 


Law, and therefoze a man being flain in this Ag, it is 
Murder in him. And as koz Andrews, there was 


no evidence, but out of his own Mouth; lome di⸗ 
ſcourſe as if he had ſhot over Sir Charles Stanley in 
Aid of him when he was down, but the evidence to 
that was ſlight. But it was agreed by us all, That 


if a man be arreſted, and he and his Company endea- 
vour a Reſcue, and while they are fighting, one who 


knows nothing of the Arreſt coming by the way, goeth 


in Aid of the Perſon who is arreſted, and dzaws his 


Swozd, &c. here ik any of the Bailifls be killed, that 
Perſon who joined in Aid againſt them, tho he did not 
know of the Arreſt, yet is guilty of Murder, Fo? a 
man muſt take heed how he joineth in any unlawkual 
Act as fighting is, fo) if he doth, he is guilty of ol! 
that follows, And it being Murder to kill rhofe who 
come to execute the Law; every one who joins in tha: 
Act fs guilty ok Murder, and his Jgnozance will not 
ercuſe him, where the Fac is made Murder by the 


Law without any Malice precedent, as in the Caſe of 


killing 
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killing a Batliffc But if two men go upon Malice 
prepenſed to fight a Duel, and while they are fight- 
ing, a man who ts acquainted with one of them joln⸗ 
keih and taketh his part and killeth the other, this 
Is Murder in the JParty who came with Malice Pꝛe- 
penſed to fight; but it is but Panſlaughter in him 
who came to his Aid, becauſe in him there was no 
Malice, but as to him it was a ſudden thing. And 
here the Law doth not imply Malice, as it doth 


ä - every one who refiſteth the; Execution of Ju- 
| ce. | | | | 


Term. 


p 
_ — — & mal | 
. * 1 


Term. Mich. 


8 Will. 3. 


r 


L.iſie's Cale, in Banco Regis. 


N the Aſſrzes and Gaol-deliveryheld fo? the Coun- 


£ Sir Edward Ward Lo2d Chiet-Baron, and Ju- 
e Turton, Thomas Liſle Sent was tnÞdited foz the 
.2urder of Richard Armſtrong, upon which he was ar- 
7{gned and tried, and convicted of Yanſlaughter 
ly. Jmmediately after, John Armſtrong, Bꝛother of 
_ «chard, put into the Court a Bill of Appeal fo2 Mur⸗ 
der, and did then pꝛay by his Council, That the Ap⸗ 
trat thould be received and filed, and that Liſle ſhould 
immediately arraigned thereupon. UUhereupon, and 


koꝛe the Appeal was arraigned, Liſle did demand the 


Benelit of his Clergy; And then the Bill of Appeal 
_ »» the Council of Armſtrong was read in open Court, 


and Liſle did appear thereunto, and pꝛayed to be bailed, 
hut refuſed to plead ; upon which he was remanded to 


che Gaol quouſque, &c. All which Pꝛocceding was en- 
tred upon the Keco2d of the Indickment of Murder 
inith the Convittion of Manſlaughter, and was retur- 
ned upon a Certiorari into this Court, and thereupon 
che Appeal of Murder was allo returned; biit Upon 


ige Recow. of that, no mention was made of any 


,220ceeding. Liſle was alſo bzought to the Bar upon 
an Habeas Corpus directed to the Sheriff of Cumberland, 
und was conmitted to the we Fig: (tho he e 
Revs + 45 1 


. ty of Cumberland, at Carliſle, i 5 Aug. laft, befo2e 
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ment ſhould not be given againſt him, and ik he ſhould 
demand the Benefit of his Clergy, allow it to him? 


to be bailed;) but the Court did not think fit to ball 
him fo2 the pꝛelent; koꝛ it being the latter-end of the 
Term, did adjourn the conſideration of it to the next 
Term; at which time Liſle being bzought to the Bar 


by Rule, the Court was of opinion that he might be 


balled. The Queſtion was, Whether one convited 
of Manſlaughter might be bailed befoze he had his 
Clergy? The Caſe of Dyer 297 & 42. is, That he can: 
not be bailed; which may be admitted tobe Law, fox 
tho Juſtices of Oyer and Terminer and Gaol-delivery 
might not bail in ſuch a Caſe, yet the King's Bench is 
not reſtrained from bailing by the Statute of 1W.c.rs, 
2 Inſt. 185. but hath a liberty of bailing by the Com- 
mon-Law, if the perſon be not attainted. And ſo was 
it done in this Court, 10 Jac. Coke's Entries 355. upon 
the like Convittion of Manſlaughter, upon a Trial at 


the Bar: The Court, without calling the party to 


Judgment, tok time to adviſe until the nert Term, 


and batled the Paiſoner then to appear. Afterwards 
at another day, it was queftioned, Whether the Court | 


thould call Lille to know what he could ſay why Judy: 


And after Argument at the Bar it was reſolved, That 
foraſmuch as there was a Record of Conviction returned 
to the Kings Bench, the Court ought to proceed to Judg- 
ment thereupon, tho there was an Appeal returned to be 


commenged. 


For theſe Reaſons : 


1. Tho' the Appeal was not totally diſcontinued, 
but had an exiſtence, yet it was without day; fo2 be- 
ing commenced at the Gaol-delivery, it had no contt- 
nuance upon it, no2 indeed could it have any, fo2 no 


continuance can be taken from one Sefffon of Gaol- 


delivery to another, but from one day to another it 
may be, if that Seſſion be adjourned, which doth not 


appear in this Caſe; but all Pꝛoceedings upon Jn- 
dickments 


be Gale 


— 


dickments and Appeals commented at one Caol delivery, 
unleſs Convictions thereupon, are determined by that 


Seſſion, lo that this Appellant and Appellee have no 


day in any Court; And the Appeal being removed in⸗ 


to the King's Bench, the parties having no day in 
Court, the only means to retrieve it, is, foz the Ap⸗ 


pellant to come into Court, and pꝛay that the ap. 


pellee being in cuſtodia Marr may be arraigned; and 
if he was not in the Parſhal's cuſtody, take Pꝛoceſs 
againſt him, 9 H. 4. 2. St. p. C. 651. which may be 
done at any time. But ik the Appellee be deſirous to 
be diſcharged of the Appeal, then he ought to ſue a 
Scire facias agatnſf the Appellant, and if he doth not 


appear Nonſuft him, St. p. C. 70. a. b. From hence it 


is to be concluded, That ſince the Appeal is without 


day, and cannot be pꝛoceeded upon unleſs revived in 


he manner bekoze mentioned, there is no reaſon fo2 the 

Court to take any notice of it, but to pꝛoceed upon the. 
_ Comvittfon had upon the Indickment, as if no Appeal 
Had been commenced. —_ 


2. The Court, as the matter ftands upon this Re. 
cozd, ought to pꝛoceed upon the Conviffion ; fo2 it 


appears that not only the Indickment was p2eferred, 
but even the Trial and Conbickion of Banflaughter 
was befoze the Appeal commenced 3 and therefoze by 
the expꝛels wozds of 3 H. 7. That in caſe of Murder, the 
Murderers ſhall ar any time be arraigned and determined 
at the King's Suit, within the year, without tarrying for 
an Appeal. Now the Jnditment being pꝛoceeded upon, 
and the party tried befoze the Appeal commenced, the 
Court of Gaol-delivery ought to determine it; fo2 tho”. 
the Appeal interpoles after Conviition, and befoze the 
Convit upon the Indickment is called to Judgment, 
pet the Judgment upon it hath relation to the Con⸗ 
 vifffon, and on the giving of it no notice is to be ta- 
ken of the Appeal, no? is any Entry to be on Recozd, 
to hinder the Court from giving Judgment. And if 
the Trial was lawful, the Judgment thereupon muſt 


be as lawful; fo2 otherwiſe it would be in the power of 


a perſon by putting in an Appeal to render the Uervit 
RI which is contrary to the woꝛds any _— 
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Liſtes Caſc. 


| ficiency of the Plea. 


of tf he Statute; fo2 ſuppoſe the Convittion bad been 


f02 Murder, thrandtament being well commenced and 
pꝛocceded upon, the ſubſequent Appeal cannot obſtruit 


Judgment, but the Court ought to condemn the P12: 
ſoner, otherwiſe the Statute of 3 H. 7. is not obſer: 


ved, which requires not only a P2oceeding on the Jn- 
ditment, but a Determination: And the Statute 
would be as little obſerved if Judgment ſhould be re: 


ſpited upon the Coinvittion of a bats as upon 


a — of Murder. 


3. 95y the Common. Law no Convittton 02 Acquittal 


could be avolded by an Appeal interpoſing bekoze Judg⸗ 


ment: but tho Judgment was reſpited, the Deken⸗ 
dant in the Appeal might plead the Acquittal 02 Con- 
vition had in Bar to the Appeal, St. p. C. 106. 16 E.g. 


II. 45 E. 3. 25. 4 Rep. 45. Wrote and Wigges; againſ 


which there are but two Caſes, viz. 17 Aſſ. p. I. which 
are contradicted by the Opinion and Oblervation of 
B. tit. Appeal 55. that declares the Common-Law to be 


contrary until 3 H. 7. The other is Dyer 296. p. 20. 


which ts fo very range, that it cannot amount to the 
leaſt Authozity, That Caſe was, viz. One indifted of 


Murder was convicted at the Gaol-delivery of Newgate, 
and befoze Judgment given the Wife bought an Ap- 
peal; to which the Oefendant pleaded, that the had 


taken another Husband in a Foreign Country. The 


matter reſting about a year, the Indicment was re⸗ 
Moved in B. R. and the party convicted called to Judg⸗ 


ment upon the Indickment, and he pleaded the Appeal 
depending to which Nul ciel Record was pleaded; 
but afterwards ths Plaintiff in the Appeal was Mon⸗ 
ſuited, and then Judgment of Ocath was given againff 
the Defendant. Oblervc, That Cale is left with a 
Quære, and ſo no Judicial Determination as to this 


| Point, ſaving that the Yan was hanged. 


x. The Court gave no Opinion concerning the, the 


Y FE 


2. It doth not appear bon the pint becaunc 
Nonlutt To Can 
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Fo2 there was not any oppoztunity fo2 it, therefoze 
t was irregular 3 fo2 the Plea was diſcontinued by the 
Corcioraris fo all Removals of Cauſes upon Certio- 
-ari's betermine the Plea; therekoze that Caſe is no 
zuthozity, but only an Piſtoꝛy of what was done fo2 


the man was well condemned and executed upon the 


Souvickion, and thoſe ſcruples then made were very 


unnecellary. 
Feoꝛ which Reaſons the Court did arraign Liſle up- 


an the Convicktion of Wanflaughter, and he demanded 
is Clergyz which being allowed to him, he read as 


4 Clerk, and was burnt in the hand. 


Armſtrong verſus Liſle. 

Mich. 8 W. 3. Rot. 565. 
* the Appeal of Purder befoze mentioned, the 
Defendant ſued out a Scire facias àgainſt the 


?aintiff to pꝛoſecute his Appeal, retomable Quinden* 
-2ich'; at which day the Plaintiff appeared, and by 


Council at Bar did arraign the Appeal. Jt being 


22ayey that the Defendant might anſwer thercunto, 


e Oekendant pleaded the Indickment, and Convittt- 


+: of Banflaughter at the Aſlizes, which was remo⸗ 


e into the King's Bench; and that no Judgment was 


""ereupon given; and that at the time of the Con- 
\;tton he was, and yet is a Clerk; and then pꝛay d 
s Clergy, and offered to read as a Clerk it the 
durt would have admitted him thereunts; and that 
**erwards, on Monday poſt Craſtin Pur' Beatz Maria: 
cginis laſt, being demanded by the Court why Judg- 
ent Hhould not be given againſt him, he demanded 
e Benefit of Clergy; which being allowed to him, 
ge read as a Clerk, and was burnt in the hand pur 
er Recordum, &c. with the uſual Averments. And 
z to the Felony and Murder pleaded Not Guilcy. T8 

ne ba: BH which 
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To which Plea the Plaintiff made a frivolous Repli- 
cation, ann the Defendant thereunto demurred. 


The Queſtion was, Whether this Plea was ago | 
"Bar to the Appeal? And it was reſolved by the whole 


Court, That the Oefendant being convifted of Ban: 
laughter, and allowed the Benefit of Clergy, any 


reading as a Clerk did bar the Appellant of his Ap⸗ 

peal of Murder. And tho' the Reaſons given in the 
founer Caſe may be ſuffictent to juſtifie this Reſolutt- 
on; yet many things may be fit to be added fo? fur: 
ther Explication of this matter, which hath fo? a 
long time been in much obſcurity, and laboured un⸗ 
der very great variety ok Opinion. 


x. The Conviftfon o2 Acquittal upon an Indi#ment 
1 Murder oz Manſlaughter was at Common-Law, à 
god Plea in Bar to the Appeal. Foz the Pꝛoceeding 
upon the Indicment may be legal, tho the Appeal was 
then pending; And if the party convicted ſhould have 
had Judgment of Death given againſt him if he was 
no Clerk, there is the ſame reaſon he ſhould have the 


Benefit of the Conviftton and Clergy if he were a | 


Clerk. 


The like if he be acquitted; fo2 if convicked 


he ſhould ſuffer Death, therefore if acquitted he ſhould 4 


be diſcharged. 


To the Authozities before cited, theſe may b ad⸗ 
ded, F. N. B. 115. h. where an Appeal of Murder was 
depending, if within the year and the day, the Juſti⸗ 
ces of Gaol delivery did pꝛoceed to try the Appellee up- 


on an Jnvitment ok Murder, and he was acquitted, 


he might have a TUrit of Conſpiracy, tho'he was not 
tried upon the Appeal; which could not have been 
maintained unleſs the Acquittal upon the Indickment 
had been a perfet and abſolute Diſcharge of the Df- 
tence, 21 H. 6. 28. Fitz. tit. Conſpiracy 6. 7 H. 4. 35. 
Hale 244. That an Acquittal upon an Jnditment 1s a 


god Bar to an Appeal of Murder. The reaſon whereof 


is mo2e ſfrong in the Cale of an Appeal of Death than 
in any other Appeal, to wir, of Robbery o2 Larceny, 


(in which an Acquittal upon an Jnditment would ns 
an 


— 2 
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and is to this day, a god Bar) St. Pl. Cor. 106. Fo 
the Appellant ſeeks only Revenge fo2 the Death of 
his Anceſtoꝛ, without regard to the Publick: But in 
an Appeal of Robbery o2 Larceny, he is to have Refft- 
tution: but if a perſon be murdered, the King pꝛole⸗ 
cutes to have an Example of Juſtice made fo2 the 
Safety ok all his People; beſides, the Ring is moze 
concerned in Intereſt, being to have the Foxfefture 
of all the Gods and Chattels of the Offender, and 
the Year, Oay, and Waſte of his Lands. 


And tho' the Pꝛolecution at the King's Suit was 
_ frequently delayed fo2 the Benefit of the parties Ap- 
peal, yet that was not ex pviſtone Legis, but meerly 
by the diſcretion of the Judges, fo2 the moze effeftual 
Pꝛaſecution of the Offender, by encouraging the per- 
ſons who were moſt concerned, and therefoze were 
thought to be moſt zealous therein. This appears by 
St. Pl. Cor. 107. Fitz. tit. Coron. 44. 22 E. 4. when the 
Juſtices did agree, That that courſe of delaying to 
pꝛoceed on the Jndifment within the Year ſhould be 
obſerved, fo2 the ſake of the parties Appeal, which 
was frequently p:atiſed bekoze, but not fo firmly eſta⸗ 
bliched until then, Hale Pl. Cor. con. tu 40 Aſſ. p. 40. 
But the Miſchief thereof being in {ome few pears 
perceived, occaſioned the making the Statute of 3 H. 7. 
which aboliſhed that Liberty which the Judges tok, 
and obliged them to p2oceed upon the Jnditment at 
any time within the Pear, and upon no account to 
tarry fo2 the Appeal; and to encourage that Pzoceed- 
ing, ſaves the Benefit of the Appeal, notwithifand: 
ing the Attainder oz Acquittal, except when Clergy 
was had; fo2 that Exception is to the Purview of 
the Statute, and ſhews what the Law was befoze, 
viz. That when Clergy was had upon a Conviction or 
Attainder of Murder upon the Indictment, it was a good 
Bar of the Appeal before the Statute. | 


It is moſt true, That if an Appeal was freſhly 
bought, and pending befo2e the ſame Juſfices befo2e 
wham the Appellee was indited, the Court ought ta 
poceed rather upon the Appeal than the = 


: — 
— 
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becauſe of the Intereſt of the Appellant, who in calc 
of Robbery ought to have Beſtitution, which upon an 
Indictment befoze 21 H. 8. he could not have; and in 
un Appeal of Death the Mike oz Heir might have Ex: 
ecution upon the Judgment (notwithſtanding any Par: 
don) in Revenge of the Injury done to her 92 him: 
And the p2eferring the Appeal then pending, to the 
Indickment, was no hurt to the Publick Juſtire of the 
Kingdom; koz ik the Appellant was MNonſuitcd, oz did 
releaſe either bekoꝛe oꝛ after Attainder, the Pꝛolecu- 
tion was devolved to the Ging, who might catſe 
Pꝛoceeding to be upon the Appeal, and Execution to 


be had upon the Judgment. But at the Common- 


Law, ik there was a default of Frech Suit, the Appeal 
was loſt, if the Dekendant did plead it in Abatement. 
Vide Stat. Glouc. cap. 9. Bract. lib. 3. 139. 2 Inſt, 319. 
Qui appellare voluerit, debet ille cui injuratus fuerit, 
tam cito quam poterit, Huteſium levare, &c. There 
foꝛe, by ſuch a negleſt of Freſh Suit, the Pꝛolecution 


belonged to the King to pꝛoceed by was of Indit⸗ 
ment. But in that caſe the Appellee, upon an Ap: 
peal commenced againſt him, couldnot take advantage 


of the want of Freſh Suit, unleſs he had pleaded it. 
And in an Appeal of Robbery 02 Larceny, tho' the Oeken⸗ 
dant did not plead in Abatement fo2 want of Freſh 
Sttit, but was thereupon convicted, yet the Appellant 


could not have Reſtitution unleſs the Jury did find 


the Fresh Suit. 


But great Queſtion path been made, of what ſhoii!d 
be accounted a Freſh Suit? Vide St. Pl. Cor. 165, 166. -- 
where, upon conſideration of all the Boks, it 


Tetticd, That it is not capable of any certain Definitio*, 


but muſt be determined by the Diſcretion of the Juſtices. 


Now if the Party robbed, be not as ready to pul: 


cute his Appeal, befoze the J ſtices of Gaol Dell 
very, as the King's Dfficers are to p2oſecute an Ju. 


dickment, and the Dffender be in Gaol ; o2 if the Par 


ty ſhall chuſe rather to 192oſecute upon the Jndit- 
ment; this is a negleit of the Appeal, and a defatit 
of freſh Suit, ſo far as to veſt the Pꝛolecution in th! 
King; foꝛ though it ls — reaſonable to Page £3 49e | 

pp. Fil 
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Appeal to the Indickment, yet there can be no reaſor: 
to deter the King's Pooſecution by any affected delay 
in the Party that ſhould bzing his Appeal. There. 


foe, if arany time the Court did p2oceed upon an 
Indictmment, when an Appeal was depending; It 


muſt be pꝛeſlumed, that the Perſon injured was Neg 


ligent oꝛ Kemils in the P2oſecution of the Appeal, oz 
that the Appeal was convenouſly bꝛought to obſtruc the 


king's Pꝛoſecution, which is the ſame in Judgment 


of Law, as ik none was brought at all, oz that the 


Party did chooſe to pꝛoceed upon the Indictment ra⸗ 
ther than the Appeal. And therekoze at the Common 


Lab incaſe of Death, and then, and now, in that ok 


all other Felony, Ik one were tried and acquitted up- 
on an Indikment, if the Perſon injured did bzing his 


Appeal, and the Oefendant did plead his acquittal, 


the Appellant could not reply that he bzought his Ap⸗ 
peal by freſh Suit; koz that would be to Arraign the 
Juſtice of the Court in a matter that is left ts be 


tried by Examination; and to be determined by the 


Juſtices, foz the Appellant might bzing his Appeal 
covenoufly, oz tf really, chooſe rather to pꝛaceed up⸗ 
I the Jnvitment, = e 


Obj. But there is an objeftton that ſeems plauſt- 


ble, which is, that bekoze the Statute of 3 Hen.7. the 
Court was obliged by Law, not to pꝛoceed upon the 


Indicment of Murder within the Pear and a Dap; 


fo2 though at Common Law, the Appellant was to 


make freſh Suit; yet the Statute of Glouc. chap. 9. 
hath given a Pear and a Day to the Appellant to 


being his Appeal, which is inſtead of freſh Suit: And. 


herekoze where there was freſh Suit, the Court ought 


'ather to pzoceedupon the Appeal, than upon the Jn- 


3/tment, And ſince the Party hath a Pear and a Day 
eo bꝛing his Appeal. there can be no default imputed 
:5 him until that time de expired. 4 


Reſp. To this J anſwer. Firſt, That the King, 
as to his P2oſecution is not obliged by any.wo2ds in 


the Statute, but only the Defendant, if the Appeal 


be bought within the Year, is diſabled to plead in 
ought within the B 2 gbate. 
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Abatement thereof the want of freſh Suit. Foz 
the Statute was made fo2 the advancement Tf Ju- 
ſfice ; but if there ſhould be ſuch a conſequence 
deduced from it, that the Defendant could not be 
tried upon the IndiXment within the Pear, it ane 
tend much ta the delay of Juſtice, . 


Reſp. 2. Secondly it appears, not only by all the 
Bolks befoze mentioned, that the not pꝛoceeding up: 
on the Jnditment was only an Agreement among 
the Judges themſelves ; but the recital of the Sta- 
tute of 3 H. 7. doth not mention that, that de lay 
was by Law; but only that it was uled to tarry, 


Reſp.3. Thirdly, That agreement of the Judges 
plainly ſhews, that ik the Defendant had been tried 
and acquitted oꝛ convicted, that would have been 
a god bar to the Appeal, otherwile that wy was 


Reſp. 4. Fourthly, The Defendant in 1 appeal 
could * hinder his being tried upon the Indickment, 


| foz he could not plead the Appeal depending, either 


in bar, oꝛ in delay of the Trial, 43 E. 3. 25. a. 31 H. 
6. 11. Now, if he was tried and acquitted upon the 
Indickment, and yet ſhould be liable to the Party's 
Appeal, his Life muſt be twice in jeopardy; ſo that 
though the Judges did do an injury to the Appellant 
in trying the Pꝛiſoner upon the Jndifment, either 
within the Year, oz pending the Appeal, (which is 
not to be ſuppoſed) yet that ought not to affet the 
Appellee, who could not pꝛevent his being tried. 


It is in the nert place to be conſidered, whether 
the Court can delay the allowing of Clergy, to a 
Pꝛiſoner convicted of a Crime within the benefit of 
ft. And if the Court ſhould reſpite the allowance of 
Clergy, what the conſequence would be, 


_ The Court ought not to delay the Party ha- 
ving the benefit of his Clergy ; fo2 it his right, if 
he be capable of it, Hob. 289. Searle 9 

Firſt, 


Armſtrong verſus Lifle. 
Firſt, Jt may not be impꝛoper to enquire how his 


right of. having Clergy did commence. Secondly, - 


how Laymen came to be intitled to it. This 
right began by an encroachment of the Pope upon 


the Tempozal Power, in the behaif of the Clergy; 


99 


whom the Pope by his Eccleũaſtical Conſtitutions 


did as much as in him lay, exempt from the Juril⸗ 


dickion of Lay Judges. Therefoze, though the whole 


Bodp of the Clergy ſi@d upon it, as appears by St. 


Ar Cler' C. 15. that Clericus coram Seculari Judice ju- 


dicari non debet in caſe of Life 02 Member; yet the 


Tempozal Courts did not wholly pield to this Im⸗ 
ave as but only in part, and qualified it in a great 


I. They would indift Clerks fo2 Felonies, and 
Crimes as well as others, and p2oceed thereon, un- 
til the Ozdinary did demand them. And ik the O2ai- 


nary would not demand them, antiently the King 8 


Courts took no notice of them; but would pꝛoceed to 
Conviction, Attainder and Execution. And ik the 
Ozdinary did claim Clerks befoze Conviitton, then 
an Inquiſition was taken, whether the Party was 
Guilty oz not, ut ſciatur qualis Ordinario deliberatur, 


and ik acquitted, diſcharged ; but ik found Guiltv, 


then delivered to the O2dinary, who was to pꝛoceed 


to Purgation. This pꝛivilege ſo reſtratned and oz⸗ 
dered, was confirmed and eſtabliſhed by the Statute 
of W. 1. cap. 2. and thereby became an undoubted 


right to all Clerks; which was confirmed and allow- 


ed by divers Acts of Parliament ſince, But then the 
Oꝛdinary was to p2oceed to depzive the Clerk of his 
Character, ik he could not purge, whereby he became 


a meer Lapman: Foz though at firſt the Clergy ne⸗ 


ver intended that any ſhould have that pzivilege, but 
thoſe who were in Holy Oꝛders; yet afterwards they 
extended it to thoſe who were not ſtrictly in Oꝛders, 


but were aſſiſfants to them in doing Divine Dffices. 


See Linwood 92. That they ſhould have the pzivilege 
of Clergy, who had but primam tonſuram, which foz 
the purpoſe was the Clerk that ſung o2 ſet the Pſalm, 
who was compꝛehended under the wozd Clericus; Lin: 
„ 5 | ee WO 
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wood 17. So was the Dooz-keeper of the Church o 02 

Chapel, the Reader, Exozciſt, Sub-Deacon, which 
becauſe the Temperal Courts did not readily allow, 
occaſioned the complaint of the Clergy, as appears 
by the Statute in 25 E. 3. cap. 4 That Clerks Sccu- 
lars, &c. had been Ozawn and Hanged, by the award 
of ſecular Judges; in pꝛejudice of the Franchtzes, 
and in oppoſition to the jurisdition of Holy Church. 
Therefo2e it was granted by the King, that all man. 
ner of Clerks, as well ſecular as Religious, which 
ſhould be convit befozc ſecular Juſtices, ſhould have 
that pzivilege; which wozd Clerk in that Statute 
hath reference to the Canon Law, and being made 
to cſfabliſh a p2tiviiege claimed thereby was expound⸗ 


ed by it, which included all that were of thoſe infert- 


N Ozders. And from thence it is to be obſerved, 
Occaſion was taken in after-times to alter the me. 
thod of allowing Clergy ; fo? at the Common Law, 
if the Party Had not demanded his Clergy befoze | 
Conviition, he loſt it, St, P. C. 151. Priſot Chief 
Juſtice of the Common Pleas in the time of H. 6. mane 
an alteration, and would direck the Party indie 
92 appealed to anſwer to the Felony, and after Conpi⸗ 
on upon his demand allow him his Clergy, which 
courſe has been ever fince obſerved, being grounded 
upon the [aid Statute sf 25 E. 3. cap. 4. wars al{oivs 
it fo Clerks after Convicktan. 


Now the nert eaquiry will be how meer Lapmen, 
who had norcclation to any Eccleſiaſtical Employment 


came to enjoy this Pꝛivilege. It is to be known that 


in thoſe days ſew were bꝛed to Literature, but those 
who were aſtuallp in Ozders, oz educated fo2 that pui- 
pole. And therefoze the way of trial whether one wa 
a Clerk oz no was by Reading, of which the Tou 
was Judge, and not the Ozvinary ; fo? if he could nc 
Read the Court would not deliver him as a Clerk, 
tho the O2dinary did claim him. And ifhe did Read, 
he ſhould be allowed as a Clerk, tho the O2dinary 


_ refuſed him. See St. Pl. C. 131, 131. Where the 


Bols are quoted, the variety ok Opinions conſiver- 
ed, and the Law letled. And reading being the way 


& 
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trial, whether a Pan were a Clerk 02 not, with. 
get further examination into any other qualification, 


| +11 Perſons that ſo appzoved themſelves by reading [i 
| were allowed to be Clerks, which is an cquitable | 
| conffrution of thoſe Statutes, that eſtabliſhed and | 
ertended that Pzivilege, becauſe they were tried and {! 

aund by their reading to be Clerks. | if 

And further, the allowing Clergy to Lay-men that in 

c:2010 Read, ſeemed very much in favour of the . 

_ Clergy, in pꝛeſerving its Succeſſion, by ercempting Will: N 
ſuch who were capable of receiving any Oꝛders, when | 14 

here was occaſion kfoz their Service: Foz though N 10 


Wen were never ſo well qualified fo2 being Clergp⸗ 
wen; yet by the Canon Law, which is ſtill in foꝛce they eh J 
mere not to receive any Oꝛzders, until a place was | 2 1 
dobided fo2 them; which favourable conſtruction of the 5 IM 


Statutes in not confining the benefit of Ciergy to 


ole who were aftually in Oꝛders, but who were ca- | 

table of them, received conſtant appzobation and ES =: 
allowance. See 4 Hen. 7. cap. 13. that enais, that e- w 

+2rp Perſon not being within Holy O2ders, that once 1 

gad the benefit of his Clergy, ſhould not be admſt- 1 

zen to ft at any other time. And the like Att was CORR 

; BB #1ade 4 Hen, 8. which fo: Murders, Robberies, &c. 1 
| cludes all Perſons from the benefit of Clerg 5 1 
(Clerks in poly Oꝛders excepted;) which gave muc 1 
ottente to the Clergy, becauſe the conſtruction of the 1 

 129ws Holy ©O2ders, was confined to the greateſt | 

| Dwers, as Deacon and Pesbiter, excluding not | 
5 any Lay-men, but all the inkeriour Dwers, whole ä 1 
Ozwers are not accounted ſacred, See Lin- 1 

ood 92. fo they had only primam Tonſuram, which it | 

- 8 <cevfed the Abbot of Winchcomb in his Sermon at 1 
aul Crois to fnveigh againſt that act; and to avoid 44 
che fo2ce of it againft thoſe of the inkerioꝛ Dders, the - 

_ Clergy fnſiffed, that tam minores quam majores Ordi- — 44 

res fuere ſacri. Ste Keil 180. the whole debate ol | 1 9 
That Lay-men, that could Read, ever hav the | 
12zivilege of Clergy ſince —- 3 doth appear . 17 4 
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that, 


Beads) ſhall not be delivered to the Oꝛdinarp: But 


1 the Offence be heynous, the Court in diltte⸗ | 
N may intlick any other Puniſhment, not exceeding 


25 a Purgation beto2e. Vide 5 Rep.1 15. F _ S Cafe. 


out contradiction by our Boks, which allowantz 
never was condemned in Parliament, o2 complained 
of as a grievance 3 but rather appꝛoved of. And the 
Statute of 18 Eliz. being made, extends to all Per: 
ſons, that at that time were admitted to the benefit 
of Clergy, and uſed to be delivered to the D2dinary ; 
whereby every Perſon, as well Lay, as Spiritual, 


hath a right to the benefit of that Statute fo2 the 1 


firſt Dffence, in the ſame degree as Clergp⸗men in 
the greateſt Oꝛders ou Os : Wye." Statute enaits 


3 One that wall be admitted to the benefi of his 
Clergy (which is, every one that demands it and 


after reading, and burning in the Hand ſhall be deli⸗ 
vered; which amounts to, aud hath the ſame elleck 


a year's Impziſonment; whereby there is no rom 


left fo2 the Court to exclude him from the benefit. ok 


his Clergy, upon which his Diſcharge depends. And 
if it be ſo heynous, the Court ought to pꝛoceed re- 


gularlpy and give him that additional Puniſhment, 


that the Law doth direi after Clergy had. So that 


the Court is bound up to that manner of pꝛoceeding, 


which the Statute hath p2eſcribed ; but to remand 


him to Gaol without doing either, is without any 


— Warrant,. Rule oz Method in Law, and contrary not 


only to 18 El. and 3 Hen. 7. but to the 25 Ed. 3. In 
the recital whereof, complaint was made that Clerks 
being attainted were remanded to Gaol upon a Sug: 
geſtion that other matters were againſt them; vet the 
Law was, that thoſe Clerks ſhould not be remanded 


to Gaol, but p2eſently arraigned of all again them, 


otherwiſe immediately delivered to the Oꝛdinary; ſo 


that he ought not to be kept longer than the ſame 


Seſſion oz Gaol-deltvery, though be was [ndiTep for 


other Crimes. Vide St. Pl. C. 1 Fr 8 


1 oat ̃ UL ” 
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ſolute Acquittal, he ſhould be liable to the Appeal. there: 
fore much more where he is gonvidted. of Manſlaughter, 
and acquitted. of the Murder: F 02 firſt, the Statute 
3 H. 7. makes him liable in tber one e Cale, Tora Nees 
jim in the other. M o It o "1467-2 2 


oy In many cafes a Conviction and v haviiig Ciergy 
tonduces moze to the Safety ot the Pziſoner than an 
Acquittal ; . fo2 if the Pꝛiloner were convicted and had 
his Clergy, he was thereby diſcharged of- all. Crimes 


5 » * * 4 


4 committed HA. bag ty = until 8 Eli. But if 


Murder, with ble he is 455 in the Appeal, pet 
ſame Offence, only differing in Circumſfance.and De⸗ 
gree 3 and at the time of the making. the Statute ol 
3 H. . Clergy might. be had koꝛ the One as well as 
and x Ed. 6. have not that effect as to hinder him 
from having his Clergy koꝛ any Offence koꝛ which he 
was not excluded from it. Foz it would be very 
thoſe conſequences, firſt, by taking away Clergy. foz 


Murder, to hinder one from the enjoyment of it that 
is only found Guilty of Manſlaughter, tho' appealed: of 


ei 4 Rep. 45. Vat g Cafe. RACED ASS 


PEN a Man's Defence, whereby he might pꝛevent the 


of another Manſlaughter 02 Larceny, and had his Cler⸗ 


ante of Clergy in Bar ol an Appeal 02 1 of 
| ur⸗ 


Tt is not enough to 1b That 1 br Park is an _ 


that makes no alteration; foz Yanſlaughter is the 
the Other ; and the ſubſequent Statutes of 23 H. 8. 
range that the 23 H. 8. c. x. and 1 Ed. 6. c. 12. ſhould haue 


Murder; and ſecondly, to put a Man udon another 
Trial fo? his Life, when he was befoze in danger of 
it, which is contrary to a ge of the N 


3. To ſuſpend the wa of PE is to take 
being convicted of Murder, which Convition depzives 
him of his Clergy koz -notwithifanding [theſe Sta⸗ 
tutes of 23 H. 8. and 1 Ed, 6. it a Man had been convicted 


gy, he might babe pleaded that Conviction and Allows 


V 
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_ Hall have his Clergy, Vide 3 Inſt. 73. and manyother | 


8 ee 


Mutder committed bekoze Clergy had, tho ouſted ot 


Clergy if convitted, Dyer 214. and 8 El. The rect: 
tal of the Statute ſhews that the Law was ſo, till 


altered by that Statute, which by no conſtruction can 


extend to this Caſe, becauſe it is the ſame Difence. 


Che Statute of 3 H. 7. is ſevere in overthzowing 


a Fundamental Point in Law, in ſubjecting a Man 
that is acquitted, to another Tryal, which ts putting 


his Life twice in danger fo2 the ſame Crime; There- 


fore the Purview of 3 H. 7. ought to be taken ftrictly, 
and the Exception favourably, 


1. Becauſe that Exception p2eſerves the ancient 
. Bight that a Man had, and the Benefit of Clergy 
hath been always extended upon the conſtruction of 


any Act of Parliament made fo2 the Pꝛeſer vation of it: 


Therekoze the conſtruction 23 E. 3. is, That as ſoon as | 


ever a Man is recorded to have read, he is immediatel 


the Ordinary's Priſoner, tho' remanded to the Gaol, 


and the Temporal Court hath nothing more to do 
with him. Sz. PI. Cor. 102. e 


2. It is ſuch a Pꝛivllege, of which no general woꝛds 


in an Act of Parliament habe been conſtrued to depꝛive 


an Offender : Therefoze, if a Fact be made Felony 


dy a Statute wherein are thefe expꝛeſs wo2ds, viz. 


That the Offender ſhall ſuffer Pains of Death, as in the 


Statute of 1 Jac. fo Polygamy, &c. pet the Dffender 
Jnftances. 


„ the Appeal be uc in the Appellant, 
pet the Convittion of BYanflaught 
ment, pleading the Appeal, and Clergy allowed, will 


upon an Jndft- 
be a god Bar thereunto. Vide 4 Rep. 47. Wrote und 


Wigg, which hath theſe ws2ds, viz. If before Plea plead- 


ed he bath his Clergy, &c. which muſt have this con- 


be tried as the Indictment, then ir ought to be preferred 
to it; but if not, the Indictment may be proceeded upon, 
and the Conviction of Manſſaughter with Clergy will be 
a good Bar to the Appeal. | 


— 


2 


way wid bed K 1” 


ere 22 <=, a2 ant wn a 


ſitution, viz. If the Appeal be in the ſame readineſs to 


4. It 
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4. It is fit ta confider what the conſequence would 
be to the Delendant in an Appeal of Murder, if he 


5740 bern convicted of Panſlaughter, and the Tourt 


{ou not call him to Judgment, whereby he could 
zor Have the opportunity of Jemanding the Benefit of 


11/5 Clergy, which he fs not to have without demand: | 


ung it, Hob. 189. Scarl and Williams; oꝛ at leaſt, if he 


gad Demanded the Venefit of his Clergy, and no Be⸗ 


{02D made of tit: Firſt, it would be an apparent injury 


done to the Bublick Juſtice of the Kingdom, in not pꝛo⸗ 
bing to Judgment upon a Convickion, unleſs there 
e lome realon in point of Law appearing upon that 
_ {ceo of Convickton that may juſtifie the Court to ad- 


vie andconfiver, 2dly, It would be a great abſurdity to 
a Pan in oder to hang him, and yet if the Uerdict 


uch that he may be laved, he ſhall be dep2ived of the 
Advantage thereof, which is to ſubjef the Life of a 
Han to the arbitrary diſpoſition of the Court, tho there 
zen Law by which he might be ſaved. But this delay 
af the Court ſhall never turn fo the Damage of the 
:'2ytfoner3 fo2 if he be a perlon capable of having his 
ZIergy, he may plead the Conviffion of Manſlaughter 
zoon the Indickment, and that he was a Clerk, and 


was ready to have payed his Clergy in Bar of the 
Judgment, and that the Court, without giving hin 


oppoꝛtunity to demand his Clergy, did remand him 
{6 Gaol 3 fo2 the delay o2 doubt of the Court, natwith⸗ 
FHanding there might be cauſe of doubt concerning it, 
Gall not p2ejudice the party, 4 Rep. 45, 46. Burgh and 


H55ſcroft's Cale is full in point: There the party was 


led to Judgment, and did pꝛay his Clergy, but the 

ilowance thereof was relpited by the Court upon a Cu- 
ra ad viſare vult; yet it was as effectual to him, and al- 
{9wed to be as good a Plea in Bar to an Appeal cf 
Hurder as ik it had been allowed to him, becauſe the 
eſpiting ok it was the At of the Court. Jt would be 
Wonderkul ſtrange, that the delay of the Court in one 


Caſe ſhall not be a damage to the party, and in the 


ther it ſhould. The not calling him to Judgment 1s 


us much the defay of the Court fn one Cale, as the 


reſpiting the Clergy in the others both are as much 


without the Letter, and within the ſame Equity of the 
Saving in the Statute, = Ee Thiele 


————— — — 
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Theſe Matters ſeem to make this point very clear; 
and being ſo obvious, it is a great wonder that ever 
any queſtion ſhould be made of it; yet it is moſt cer⸗ 
tain that Tothill, Yardly, & al', were in 18 Car. 2. tried 
in Kent befoze the Loꝛd Chief Juſtice Bridgman fo a 
Murder, and convicted ok Yanſlaughter, and he re⸗ 
fuſed them the Benefit ok Clergy; upon which an 
Appeal was bzought in the King's Bench, and the par: 
ties pleaded Not Guilty, and were tried again, Kelyng 
then Chief Juſtice, Twiſden, Wyndham, and Morton, 
Juſtices. Whether they were acquainted, with the de- 


_ Ferring to pzoceed to Judgment at the Allizes, and | 
did appꝛove of it, doth not appear. 


Since then there have been divers other Caſes, 


which in the laſt Reign were reſolved by all the Judg: 
es of England, That the Court might delay the calling 
the Convict to Judgment, to hinder him from praying 
his Clergy eſpecially if any Appeal were depending be- 


fore it was allowed, in order to make the Defendant li- 


able to the Appeal. One was the Cale of Goring and 


Deering, where the Defendant pleaded his Convickian 
of Banflaughter upon an Indickment, Thar he was a | 


Clerk, and ready and deſirous to have his Clergy, if the 


Court would have called him to his Judgment. That | 
Plea was over-ruled, and upon his Plea over, Not 


Guilty, he was tried befoze me, Paſch. 1 W. & M. at 
Niſi Prius in Middleſex, and again conviten of Man: 
flaughter, and the burning of his hand was pardoned, 
did not hear the Reaſons of that Judgment, but 7 
ſuppoſe that P2ecedent of Tothil and Yardley, which 
was made by ſo great a Man as my Loꝛd Bridgman, who 
poſſibly might do it only to have the Point ſoſ{enimiy 
(ſettled and determined, and ſome other ſubſequent in⸗ 


ances in purſuance thereof, did pꝛeball: But not. 


withſtanding what had been ſo pzafiſed, and after- 


- wards ſo ſolemnly reſolved, we did, upon the Reaſons 


bekoze mentioned, reſolve, That the Defendant Liſle's 
Plea to the Appeal was a good Bar, and gave Judgment 
fo2 the Defendant. = 


From 
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From the Matter of this Debate may be d2zawn 
fttkyele four Concluſions : 


1. Ik one be inditen of Murder, and thereupon con- 
vited of Banſlaughter, and the Court will not call 
him to Judgment, but continue him over to another = 470 
Gaol-delivery, upon a Curia adviſare vult de Judicio, &c. | 11 
ik an Appeal ak Murder be bꝛought, he may plead his 4 
Conviition, and his being a Clerk and ready to read i 
if the Court would have allowed him. 


2. When the Indicment and Convition of Man⸗ 
ſlaughter and Appeal are removed into the King's 
Bench, that Court is bound, ex Officio, to call the 
party to Judgment, and if he pꝛay his Clergy, to al⸗ 
low it to Him, and oꝛder him to be burnt in the hand. 


3. When at the ſame Seſſions oꝛ Aſſizes there is an 
Indictment and an Appeal depending, it is moſt juſt. . 
to pꝛoceen upon the Appeal, if the Pꝛoſecutoꝛ deſires it, * 
and the Court in Juſtice is obliged thereunto; becauſe 
the Stat. 3 H. 7. doth not fozbid it, fo2 the woꝛds are, 

That there ſhall be no tarrying for the Appeal; but if the 
Appeal be ready, it ought to have the pꝛeterence: Pet 
if the Court ſhould pꝛoceed to try the Ptſoner upon 
the Indickment, befoze he be tried upon the Appeal, 
and he be convicted of Yanflaughter, and hath his | 
Clergy, it will be a god Bar to the Appeal; fo2 there "> 0 
may be a juſt cauſe fo2 the Court to p2efer the Indict- EET | 
ment to the Appeal; as, If the Court ſhall find that | 
there is like to be a faint o2 a covenous Pꝛolecutioan ns 1100 
_ of the Appeal, in ozder to acquit the party; fo2 the 5 FRET 
Intereſt of the Crown, and the ſake of Publick Ju- . 
ſfice, the Court ought to try the Pꝛiſoner upon the 1 
Indictment rather than upon the Appeal, fo2 otherwiſe | 
the Acquittal upon a faint P2oſecution will concluvs 1 


4. Ik upon an Indickment of Purder the party is 
tonvicked of Manſlaughter, and immediately after, at 
the lame Gaol-delivery, the Wife oz Þeir of — — | 


A 
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ceaſed ſhall put in an Appeal, it is moſt juſt fo? the 
Court to call the Convift to Judgment upon the In. 


dictment, and to allow him his Clergy, bekoze He be 
put to anſwer to the Appeal, and then he may plead 
the Conviction any Clergy-in Bar of the Appeal; fo? 
tho” it be the ſaine Seſſions, and the Appeal hath rela: 


tlon to the firſt day of the Seſſions as well as the In- 


dictment, pet there being a Recow of a Pꝛoceeding 


upon the Indictment, it is pleadable in Bar, and map 


be averred ta be the ſame day bekoze the Appeal com- 


menced; oz ik the Appeal be commenced bekoze the 
Trial, if it appears to the Court the Conviction was 


bekoze Plea pleaded to the Appeal, it is ſufficient : 


Fo2, ſuppoſe a Man is invited of Murder, and tried, 


und convicted of Yanilaughter, oz acquitted, and at 


the ſame Seſſions 02 Aſſizes there is a Coroners Inqueſt, 
he may pleav his fozmer Acquittal oz Conviffton in 
Bar of the other 3 Tho the Courſe now uſed to pꝛe⸗ 


vent that Trauble, is to charge the Jury with both 


Inquiſitions at the ſame time, yet anciently it was 
otherwiſe 3 And ik the Court will not allow the Con 
vi ok Manſlaughter his Clergy, he may inſiſt upon 


it befoze he anſwers to the Appeal. 


Y „ 


Note, Theſe Reaſons were not ſolemnly delivered in 
Court, but afterwards were pur in order and form 
by the Chief Juſtice, 


Term. Paſch 


13 W. Jy 


Rex verſus Plummer. 


Coram Rege inter r placita Coronz Rot. 27 


ummer the Paiſoner was indifted at the Aſlizes 
held fo2 the County of Kent, 29th. of July, 


lover and Benjamin Plummer the Pꝛiloner, and others 

3 March 12 10 11. 3. did of Malice fozethought make 
an Aſſault upon Pün Harding, and that John Glover 
having a certain Fuzee in his Hand charged with 
Sunpowder and Bullet, did felonioufly, voluntarily 
and of his Malice kfozethought dilcharge the lame 


2gainif the ſaid John Harding, and thereby gave him 
@ mo2tal Wound of which he inſtantly died. And that 


3enjamin Plummer the Paiſoner and others of their 
Malice fozethought, did aid, abet and aſſiſt the laid 


John Glover in committing the Murder akozeſaid. 
Benjamin Plummer pleaded Mot guilty, and the Jury 


did find this Special Uerditt, VIZ. 


That Joſeph Beverton was duly appointed to ſeize 
and obo all ſuch Wool of the growth of this 
Kingdom, that ſhould be carried to be tranſpo2ted in⸗ 
to Parts beyond the Seas, and alſo all ſich Per- 
ſons as ſhould carry the Tool in ozder to be tranſpoz⸗ 
ted. And that Benjamin Plummer, John Harding, and 

: 28 RIA others 


12 Will. 3. The Jndifment lets fozth that 9 — 
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others whoſe Names are unknown, to the number of 


eight Perſons, the ſaid 13 of March about 12 of the 


Clock at night, about 7 Miles from the Sea, did 


load 3 HÞozſes with Eight hundzed pounds of Wal {| 
ok the growth of England, in oꝛder to Tranſpozt it | 
into France. And Joſeph BeverronHavingmotice there. 
of, came with divers other Perſons to his alliſtancte, A. 
to a certain Lane about 7 Miles diſtant from the 


Sea, in ozder to ſtop and ſeize the cl ſo intended 


to be tranſpozted, and placed themſelves in divers 


places about the Lane; and Joſeph Beverton with his 


Company hearing the z Poꝛtes laden with Tool, p2o- 


notinced a Watch Wow agreed on betwen him and 


his aſſiſtants; and thereupon all of them uſed thetc 


utmoſt endeavour to ſeize the Wiwl, whereupon one 
of the eight Perſons in company with Benjamin Plum- 
mer, whoſe name is unknown, did theot off the Fuzee, 


and thereby did kill the ſatd John Harding, being one 


of the eight Perſons, and a Partner with them in 


that deſign of trampozting the Mol, of which. 


Wound: he vied. 


The queſtion is upon this Special Uerdi#, whether 
Benjamin Plummer be guilry of the Murder as charged in 
the Indictment, or fo much as of the Death of John 


Harding. 


Teo put the Cale in as few wowds as may be, 1 
as to bing it to a point, it is no moze than this. 
Eight Perſons had loaded a quantity of Ml to car- 


ry it to be tranſpozted 3 of which the King's Officers 


having intelligence, did in the night-time as they 
were carrying the Wool, meet to oppoſe, and to ap- 
pꝛehend them, and they met in a Lane, and upon a 
Watch Moꝛd given by the King's Officers, one of 
the eight Perſons ſhot off a Fuzee, and killed ano⸗ 
ther of the eight Perſons, TUhether the others of the 


eight (beſides him that ot off the Gun) be guilty | 


of the Butder of the Perſon ain? 


Grote par. 


„S. miikfy wy, ew 


if 
1 

ety 

L. 

149 

+7 

49 
— —— — — = * 3 Net" =D "1 i : . 
— _ * — . — —— — — | i 
. od * 1 
Ke wer HS 3 Uummer | 14 

» 1 : 

n * 


ſuited, And we are all of Dpinfon, that Benjamin 
Plummer 1s not guilty of the Murder of John Har- 
ding. The reaſons of the Judgment were given vy 
the Chief Juſtice. e 5 


1. It doth not appear by the finding of this Spe⸗ 
cial Lerdiif, that Glover 02 the Perſon unknown that 


ſhot off the Gun, did diſcharge it againſt any of the 
| King's Dificers, but it might be fo2 ought appears 


fo2 another purpofe; though upon the particular cir⸗ 
cumſtances in the Special Uerviit, there is an Evi⸗ 


dence that the Gun was diſcharged againſt the King's s 


Dfftcers, and fo it might reaſonably be intended, 
confidering they were all armed, and in pzoſecutfon 
ok an unlawful ait in the night, which they deſigned 
to juſtifie and maintain by foꝛce; eſpectally when the 
Sun was ſhot off upon the Match Wozd given, the 


Kings Officers were endeavouring to Setse the 


cl; The Jury thereupon might well have found 
that the Fuzee was Difcharged againſt the King's 


 Offirers 5 but fince they have uot found that mat⸗ 


ter, We are confined to what they have found poſi- 
tively, and are not to judge the Law upon evidence 
of a Fact, but upon the Fat as it is found. 


Therefoe it is fit to conſider in this caſe 1. What 
crime it is in the Party that ſhot off the Gun that 


killed Harding. 


2. How far the reſt of his Company that were with 


him ſhall be concerned in the guilt of it. 


I. He was upon an unlawful deſign, and if he had 
in purſuance thereof diſcharged the Fuzee againff any 


of the King's Dfficers that came to refit him in the 
pꝛolecution of that deſign, and by accident had kil- 
led one of his own accomplices, it would have been 
Murder in him. As ff a Man out of malice to A. 
ſhots at him to kill him, but miſſes him and kills 
B. it is no lels a Murder than if He had killed the 


Þerfon intended. Dyer 128. Cromp. 101. — 
| om. 


Apon this queſtion-all the Judges have been con. 
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Com. 474. Saunder's Caſe, 9 Rep. 91. Agnes Gores s 


Caſe · | 


But 2. It not appearing that he diſcharged his 


Fuzce againſt the King's Officer, Jt may be that he 


diſcharged it either out of ſome p2ovocation from 1 
Harding, 02 wilfully out of ſame pꝛecedent Malice | 
againſt him, Fl 8 — 


r. It ſeems to me hard upon a Special Uerdit 
to conſtrue that the Fuzee went off by accident, but 


it muſt be underſfcod to be voluntary 3 though even in | 
an Jndiment fo2 Yanſlaughter it is requiſite that it 


ould be averr'd that he diſcharged it voluntarily; 
but in a Aerdi# it need not be ſo alleged, but the 


ſaving he did it muſt be underſtod to be with, and 


not againſt his will; fo2 where any one upon any 
killing of a Man is to be diſcharged by an involnn⸗ 
tary killing, it muſt be ſo found, without which it 
muſt be underffod to be voluntary; fo2 a Man being 


a free Agent, if he be found to do any Aﬀ, it muff 


be ſuppoſed to be with his will, unleſs it be ſpecial: 


Ip, and particularly found to be againſt his will. 
Therekoꝛe when a Yan is invited koz a voluntary | 
killing, ik he did kill the Man by miſadventure, the 


ſpecial Circumſtances of the Cale muſt be found, that 
it may appear to the Court to be by accident, 


2. But in the nert place, ſuppoſe that he that 


| Hot off the Fuzce did it out of Malice p2epenſed a: 
gatnit the Perſon flatn, whereby it would be Murder 


in him. Then the queſtion will be, whether the reit 


of his Accomplices ſhall be adjudged to be pzinci⸗ 
pals to him, as Atders, Abettozs o2 Alliſters to that 
Murder. And we all held that they would nor be 
pꝛincipals. Foz though they are all engaged upon an 
unlawful At, and while they were aftually in it, this 


Murder is committed by one of the Company fo en⸗ 
gaged, pet it does not appear to be done in pꝛolecu⸗ 
tion of that unlawful Aft, but it map be upon ano⸗ 


ther account, and thoſe who are in the unlawful 
Ack, not knowing of the deſign of bim that killed 


; — 
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1 other 115 Companion cannot be Guilty of tit. 

This notion that hath been received, that if divers 
Perſons be engaged in an unlawful Ac, and one of 
them kills another, it ſhall be Murder in all the reſt, 
is very true; but it muſt be admitted with ſeveral 
qualffications. Firſt, The Abettoꝛ muſt know of the 
malicions deſign of the Party killing; as fo2 the 
purpoſe A. and B. having malice engage in a Duel, 


112 


C. a Stranger of a ſudden takes part with A. who 


kills B Jt's but Yanſlaughter in C. becauſe he knew 


not of the Malice, though it be Purder in A. x4 Jac. 
Dir Ferdinando Cary's Caſe, Plo, Cromp.10:. Crom. 23. 


It divers Men lie in wait to beat a particular Perſon 
und one of them while they are in pzoſectution of that 
_ unlawful Deſign, out of Malice he had to another of 
is Companions finding an oppoztunity Kills him, the 
elt ate not concerned in the guilt of the Fat, 


At the Sellions at the Old-Baily, December 1664. 
The Cale upon the Evidence was, That the Secre⸗ 


raryof State made a Warrant to app2ehend divers: 


ſuſpecked Perſons, which was direfed to a Meſſen⸗ 
ger, who having notice that they were in an Houſe, 


deſired ſeveral Soldiers to aſſiſt him in the app2chend- 


ing of them, but in the doing thereof they b2oke o⸗ 
pen the Deo2s, and ſome of the Soldiers ſtole ſome 
Gods. Jt was held that the Tarrant then pꝛodu⸗ 
ced was not ſufficient to bzeak open the Ds of the 
Houſe without a Civil Officer. Secondly, Though 


the breaking open the Dez was an unlawful Ac, of 


which all were guilty 3 yet was it Felony only in 
thoſe that ſtole the Goods, oz knew of the deſign of 


ſealing, and conſented to it; but not in the others 


that were concerned in bzeaking open the Days : No 


moe in this caſe can the reſt ot the Company be laid 


to be guilty ok the killing of Harding, unleſs they 
knew of the Perſon's deſign 0 kill him. | 


2. The kflling muſt be in purſuance of: that unlatb⸗ 
ful Act, and not Collateral to it. As fo2 the pur⸗ 


polez Ik divers come to hunt in a Park, and the Keeper 
G 9 rom 


1 — 


6 


—— 


4 12 


Rex verſus Plummer. 


| — bent - + — * — 
* - S N — — 
£37 3 ; OI — — — 5 7 . — AS — 
—— REF ate a — Fon, „„ i er ergo ve ne greg 9 eg os r n — - — — — — „ — — ABS, a = A 
. . N — : — "oe - is. — E — — * N r 21 4 x * * ens) gee . = , 
” — —_ * . * — * * Ko 
e 923 — — - ies ir — — 5 * r Pigs n — b 5 re Ss _ , 5 — 2 6 1 
4 7 — = . — 2 . PE wa” + . — 8 * 0 T 
£ * 1 - — Lo — 22 - nome — — * e 
. + er Ip 2 * — CO ˖ ae Moor morn 23 2 
* a * 
b 
7 


commands them to ſtand, and reſiſts them; if one of 


the Company kills the Keeper, it is not only Mur- 
der in him, but in all the reſt then p2eſent, that came 


upon that deſign, fo2 it was done in purſuance of the 


unlawful Ac, 2 Roll. 120. Palm. 35. the Caſe of Wor- 
mal and Triſtram. L02d Dacre's Caſe, Moor. 86. 


But ſuppoſe that they coming into the Park to 


Punt, befoze they ſee the Keeper, there is an acci- 


dental Quarrel happens amongſt them, and one kills 


the other, it will not be Murder but Yanſlaughter ; 


and in the reſt that were not concerned in that Quar⸗ 


rel it will not be Felony, So if one kills his Com⸗ 


panion upon a fozmer Malice, the others will not be 
concerned in it, therefoze cannot be Abettoꝛs becauſe 
Strangers to the deſign. And that fo2 ought ap⸗ 
pears might be this Caſe, foꝛ my Bꝛother Gould that 
tried this Cauſe infozms us, That there was ſome | 


\ reaſon to believe that he that diſcharg'd the Fuzee a- 


gainſt the Perſons flain, did it upon the account 
that he conceived that the other had betraied their 
deſign 3 and no doubt it was Murder in him that 
tot off the Fuzee, but not in the others unleſs pzivy to 
his purpoſe, fo2 it was not done in pꝛolecution of that 
unlawful Ack; but if he had ſhot off his Gun againſt 
the King's Dfficers, and by accident had killed one 


of his own Party, all the reſt of them would have 


been Abettoꝛs and Pꝛincipals. 


Dyer 128. p. 60. This cale is put A. and B. are 
fighting together out of malice pꝛepenſed, C. comes | 
to part them, and A. kills C. this is Murder in A. 
and ſome ſaid in B. alſo, but the majo2 number were 
of a contrary opinion; fo2 though B. was engaged in 


an unlawful Ack as well as A. pet the killing of C. by 


A. was not in purſuance of, but Collateral to it, but 


the killing of C. by A. was Murder, becauſe he kil⸗ 


led one doing his Duty which was endeavouring to 


keep the Peace; and would have hindzed him from 
killing B. againſt whom he had Malice. 


Rex ver ſus Plummer. 
3. There is another qualification of this Rule, 
That the doing an unlawful Act whereby a Perſon is 
flain thall make the killer to be a Murderer, is, That 
the unlawful At ought to be deliberate. Foz if it be 


ſudden, as upon an Affray that ſuddenly falls out, and 


the Parties are divided amongſt themſeives and fall ta 
fighting, and one kills the other it is but Manſlaugh⸗ 
ter. So ik upon a ſudden Aﬀray the Conſtable oz o- 
ther Perſon comes to keep the Peace, and ſome 
knowing him to be the Conſtable oꝛ Perſon coming 
to keep the Peace ſhall kill him, It is Murder in 
, Him and all that aſliſfed him in the doing of it; but 
in others that continue the Aﬀray, and knew not that 
the Conſtable, oz other Perſon was coming to keep 
the Peace, it will be no Crime: Foz firſt, though 
the Conſtable did come to keep the Peace, It is ne- 
_ cefſary that the Parties engaged in the Tumult have 
notice that he comes fo2 that purpoſe, otherwiſe the kil- 
ling him will not be Murder, but only Manſlaughter 
in him that kills him, and in conſequence no Crime 
in the Perſons that did not know him to be there, 
and did not contribute towards his death. At the 
Seſſions after Hill. Term. 19 Car. 2. Thompſon and his 
Wife were fighting together in the Houſe of Allen 
Daws, who ſeeing them fighting came in and endea⸗ 
voured to part them, thereupon Thompſon thzuſt a- 
way Daws, and thꝛew him Down upon an Jron in the 
Chimney which b2oke one of his Ribs, of which he 
died; this upon a Special Uerdi# was held to be 
only Manſlaughter, though the Peace was bꝛoke, and 
the Perſon flafn came only to keep the Peace; and it 
is the ſame if he had been Conſtable. But then it 
was reſolved, that if the Conſfable oz other Perſon 
come to keep the Peace be killed, it is neceſſary that 
the Perſon that kills him do know, oz be acquaint- 
ed that he came fo2 that purpofe. Therekoze he 
dought to charge them in the King's Name to keep 
the Peace, fo2 otherwiſe the Party fighting may 
think he cometh in aid of the other with whom he is 
fighting. And Mackally's Caſe doth not oppoſe this, 
but agrees with it in the reaſon there given, mw 
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is in theſe wozds, viz. Then an Dfficer oꝛ Yinifter 
ok the King Arreſt another in the name of the King, 
02 requires the bꝛeakers of the JIcace to keep the 
Peace in the King's Name 3 Jf any notwithſtanding 


reſiſt and kill the Officer, it is Murder; But if he 


he had not notice that it was the Officer, it is only 
Manſlaughter in him that killed; but then by the 
ſame reaſon the others that are in the Affray, which 
was ſudden, did continue in the Aﬀray, but did not 


reſiſt the Conſtable, it cannot be Murder oz Man- 


laughter in them, fo2 their act cannot be extended 
farther than a beach of the Peace. 


But luppole the Riot oz the Allembly had been 


deliberate, and they deſgned doing an unlawful af, 


in which they are oppoſed by the Conſtable o2 any 
other Perſon, and one kills the Perſon oppoſing, it 
is Murder in all, Moor 87. Dyer 138. but mote di⸗ 


ſfinitly put in Lamb. 243. George came with divers 


Perſons in a Riotous manner to the Houſe of B. up: 


on the account of ſetzing fome Gods, and uſing 


there ſome angry Speeches, a Kinſwoman of them 


both travelling tndifferentſy between them to appeaſe 


them, was fuddenly ſtricken in the Head with a 
Stone thꝛown over the Wall by one of the Servants 


| of George, whereof the afterwards died, and by much 
the greater opinion of the Judges and King's Coun: 


cil, it was held to be Murder in all the Accomplices ; 


and though the came as a Stranger and was indif. 
ferent to all, vet they came with Malice againſt B. 
and in purſuance, and in execution of that Riot the 

Woman was killed. Eo 


4. As the unlawful Ac ought to be deliberate to 
make the killing Murder, fo it ought to be ſuch an 
At as may tend to the hurt of another either, imme: | 


diately, o2 by neceflary conſequence. It Perſons 
ace in a Riot, and go with offenſive Arms, oz with 


Clubs and Staves, and in that Riot one of the Com- 


pany kills another, Jt is Murder in him, and in all 
the reſt that are engaged in the Riot, though but 
iWwkers on, Dal. 280. Br. tit. Corone 471. St. Pl. C. 40. 
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Hale 51, 77. But if ſuch unlawful ad doth. not tend 
immediately, 02 by neceſſary conſequence to the dan: 
ger of another, tho” — enlue pereby, it is but 
Yanſlaughter. 


Shooting at a Deer in another's Park is an un 


{awful act: It the Arrow glanceth and kills a Man, 


this is but Yanſlaughter, which iscontrary to z Inſt. 


5. that holds it to be Murder : But Low Hale 31. 
alth it is but Yanflaughter, and the reſt of the Com- 


-any will be guilty, tod they were all Abettozs ta che 


{tt[awful ac. 


The delign of doing any ait makes it deliberate; 
nd if the Fat be deliberate, tho' no hurt to any per⸗ 
an can be fozeicen, yet if the intent be kelonious, and 
| 0 Fact deſigned, if committed, would be Felony, and 

purſuit thereof a perſon is killed by accident, it 
will be Murder in him and all his Accomplices. As, 
the purpoſe : Divers perſons Deſign to commit a 


Surglary, and ſome of them are ct to watch in a Lane 
o hinder any from going to the Houſe to interrupt 


chem, if any comes in their way, and thoſe that are 
-o keep watch kill him, thoſe that are ſent to rob the 


Haufe will be guilty ok that Murder, tho ther do not 


aommit the Burglary, 
So if two Men have a deſign to ſteal a Hen, and 


me ſhots at the Hen to? that purpoſe, and a Man be 


killed, it is Murder in both, becauſe the deſign was 
{:ſonious. So is Lozd Coke 56. ſurely to be under⸗ 
d, with that difference; but without this difference. 
ugne of the Books quoted in the Margin, which are 

2 Ed. 3. Coronz 354. 2 H. 4. 18, 11 H. 7. 23. do war- 

kant that Opinion ; no2 indeed can J ſay that J finn 
24y to warrant my Opinion, but only the Keaſon is 
{ipmitted to the Judgment of thoſe Judges that may 
any time hereafter have that Point judicially bought 


vel02e them. 


Theſe things I thought fit to mention, tho ſome 


o" them are not luch Peemiſtes from which the Con- 
Hh cluſfion 
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| Rex verſus Plummer. 


1uſion to this matter in queſtion may be d2awn, yet 
they all tend to illuſtrate the Matter and Reaſon 


that we rely upon, which is, That tho' the perſon 


that ſhot off the Fuzee againſt the perſon flain did it 


maliciouſly, and ſo it would be Murder in Him, yet 


the others not knowing of his deſign againſt that 
perſon, cannot be adjudged to be Atders and Abettozs 
of that Murder. n 


Secondly, If it had appeared upon the Uerdick that 


the Fuzes had been diſcharged againſt the King's Ot. 
ficer, and by accident Harding, one of the Company, 
had been killed, it would Have been Murder in the 


reſt, becauſe it was done in purſuance of that Deſign, } 


which was deliberate, and in the pꝛolecution whereof 


Hurt and Yiſchtef might enſue3 and their being to: 
gether is an Evidence that they did intend to main. 
tain their unlawful Deſign by Fozce, and that the 
ſhoting the Gun was againſt the Officer: But this 
matter being only Evidence ok it, it ought to have 
been conſidered by the Jury, but We as Judges can⸗ 
not take notice of it. 55 


Term. Hill. 


5 Annz Reginæ. 


Regina verſis Mawgridge. 
In the Queens Bench. | 


E the Seſſions of the Peace held at Guildhall, 
London, on the firſt of July, in the fifth year 


/ 


of the Queen, John Mawgridge of London Gent 


was indicked, Foz that on the ſeventh of June, in the 
ſame vear, he did feloniouſly, voluntarily, and of his 
malice fozethought, make an Afﬀault upon William 


Cope Gent, and with a Swozd on the left part of 


his Bzeaſt, near the left Pap, did him ſtrike and 


pierce, giving bim thereby a Yoztal Wound, of which 
he the ſaid William Cope did tnſtantly die. TUhich 


JndiXment being delivered to the Juſfices of Gaol- 
delivery fo2 Newgate, he was arraigned thereupon, 


and pleaded Not Guilty. 


"Ih 
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. 
the Jury found this Special Verdict: 


5 rg Villium Cope was Lieutenant ofthe (Queens Guards 
1 he Tower, and the Principal Officer then gonimanding 
chere, and was then upon the Guard in the Gyard-Room : 
\nd that John Mawgridge was then and there, by the 


| invitat ion of Mr. Cope, in Company with the ſaid Fi 3am 


Cope, and with a certain Woman of Mr. Cope's acquait- 


rance, which Woman Mawgridge. did then affront, and 
angry words paſſed between them in the Room, in the 
preſence of Mr. Cope and other perſons there preſent, and 
Mawgriage there did threaten the Woman; Mr. Cope did 


. thereupon deſire Haugridge to forbear ſuch uſage of the 


Woman, laying. that he mult protect the Woman: TS. 
upon Margridge did continue he reproachful Language 


to the Woman, and demanded Satisfaction of Mr. Cope, to 


the intent ro provoke him to fight; Thereupon Mr. Cope | 
told him twas not a convenient place to give him Satif- 
faction, but at another time and place he would be ready 
to give it to him, and in the mean time deſired him to be 
more civil, or to leave the Company; Thereupon John 
Mawgriage rote up, and was going out of the Room; and 
ſo going, did ſuddenly ſnatch up a Glaſs-Bottle fall of 
Wine then ſtanding upon the Table, and violently threw 
it at him the ſaid Mr. Cope, and therewith ſtruck him up- 

on the Head, and immediately thereupon, without any 
imermiſſion, drew his Sword, and thruſt him into the left 
part of his Breaſt, over the "Arm of one Robert Martin, 

notwithſtanding the endeavour uſed by the ſaid Martin to 
hinder Mawgridge from killing Mr. Cope, and gave Mr. Cope 
the Wound in the Indictment mentioned, whereof he in- 
ſtantly died. But the Jury do farther ay, That immedi- 
ately, in a little ſpace of time, between Mawgridge'sdraw- 
ing his Sword and the giving the Mortal Wound by him, 


Mr. Cope did ariſe from his Chair where he fate, and took 
another Bottle that then ſtood upon the Table, and threw 


it at Mawgridge, which did hit and break his Head; Tha: 

Mr. Cope had no Sword in his hand drawn all the while; 

and that after Maugridge had thrown the Bottle, Mr. Cope 
. 


* 
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thaw or — 


pake not. And whether chis be Murder or Manſlaugh- 
ter, the Jury pray the Advice of the Court. 3 


A dap being appointed fo2 the Reſolution of the 
Court, and the Parſhal required to bung the Pꝛi⸗ | 
ſoner to the Bar, returned he was eſcaped; which be⸗ "i 
ing reco2ded, the Chief Juſtice gave the Opinion of the Wh 
Judges in this manner: Ts 


This Record being removed into this Court, the Caſe 
hath been argued before all the Judges ; and all of us, 
except my Lord Chief Juſtice Trevor, are of Opi- 

nion that Mawgrzdee is guilty of Murder. 


_ This hath been a Caſe of great erpetation. cl | 


This diſfinftion between Murder and Manſlaughter 
Inly, is occaſtoned by the Statute of 23 H. 8. and 
other Statutes that twk away the Benefit of Clergy . "PI 

from Murder committed by Malice pepenſed, which 5 4 
Statutes have been the occaſion of many nice Spe⸗ 1 


culations. 1 

The wozd MURDER is known to be a Term 02 = 
u Deſcription of Pomicide committed in the wozſt f 3 | 
manner, which is no where uſed but in this Inland, | | 


and is a wozd framed by our Saxon Anceſfo2s in the 1 

Beign of Canutus upon a particular occaſion, which | 
appears by an unconteffed Attthozity, Lamb. x4r. In 
the Laws of Edward the Confeſſo2 : Murdra quidem 
inyenta fuerunt in diebus Canuti Regis, qui poſt acquiſi- 
tam Angliam & pacificatam, rogatu Baronum Angliz re- 
miſit in Daciam exercitum ſuum. Thereupon a Law 
was made, That it any Engliſb-man ſhould kill any of 
the Daxes that he had left behind, if he were apprehended, 
he ſhould be bound to undergo the Ordeal Trial to clear 
himſelf; and if the Murderer were not found within 
eight days, and after that a month was given, then if he 
could not be found, the Ville ſhould pay forty ſix Marks, 
which if not able to pay, it ſhould be levied upon the 
Hundred. Bracton 120. agrees with this Account. 
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Tho' this Law ceaſed upon the erpulſion of the 
Danes, yet William the Conquerour revived it fo2 the 
Security of his Normans, as appears by his Laws, 


after he had confirmed King Edward the Confeflo!'s 


Laws. And Henry 1. anno primo Regni, afterwaryg 
by his Law (as appears in the Addition to Lambert) 
eſtabliſhes, Thar if a Man be found ſlain, he ſhould be 
taken to be a French. man if it was not proved that he 


was an Engliſp-man, and the Country was bound to en- 


quire whether the perſon ſlain was an Engliſp-man or a 
French. man. Thele Jnquilitions were taken befoze the 
Co2oner, and returned to the Juſtices fn Eyre, and it 
the Jury found him an Engliſh-man, then the Country 
was to be diſcharged, which Law was called Engliſhire, 


and the Juffices in Eyre were alſo bound to enquire 


thereof, until the Statute ok 14E. 3. which, as it is 
mentfoned in Stamford, was aboliſhed. ” 


Pereby a miſtake upon the Statute of Marlebridge 


is refified, which is cap. 26. Murdrum de cetero non 


find out the Banſlaughterz oz if he were found out, 


adjudicatur coram Juſticiariis, ubi per infortunium adju- 


dicatum eſt, ſed locum habeat Murdrum de interfectis 


per Feloniam tantum, & non aliter. This was not made 


upon a ſuppoſition that he that killed the perſon flain 


by mtsfoztune ſhould be hanged, but only to explain, 
92 rather to take off the Rigo2 of the Conquerour s 
Law, that the Country ſhould not be compelled to 


he ſhould not undergo the Penalty of that Law. Foz: 

as the Law ſtod, oz was interpꝛeted befoze that Sta- 
tute, if a Man was found to be ſlain, it was always 
intended, 1. That he was a French⸗ man. 2. That 
he was killed by an Englith-man, 3. That killing was 
Murder. 4. If any one was appzehended to be the 


Murderer, he was to be tried by Fire and Water, tho 
he killed him by Bisfoztune; which was extended be- 


vond Kealſon and Juſtice in favour of the Normans : 
But if an Engliſk-man was killed by Miskoꝛtune, he 
that killed him was not in danger of Death, becauſe 


it was not Felony. Foz, ſaith Braton (who wore 
the latter-end of H. 3.) fo. 136. He that killed a Man 


by 
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by Misfortune, was to be diſcharged. . Jf the Ma⸗ 


{efato2 mas not taken, then the Country was to be 
amercev. But by the Statute of Marlebridge, if it 


was known that the perſon flaitt was a French-man, 


and was killed by Yisfoztune, then the Country ſhould 
not be amerced if the Manſlayer was not taken; oz 
if he were taken, he ſhould not be put to his Ocdeal 


Trial. This leems to be the true meaning of that 


Bout, ſhcotidly, it will appear to a demonſtration, 

That defoze that Statute he that killed an Engliſh-man 
per infortunium was never in any danger of Death; 
fo? this Statute of Marlebridge was made 52 f. 3. The 
Statute of Magna Charta was conſummate 9 H. 3. and 


that ſuppoſes, Thar every one impriſoned for the Death 


of a Man, and not thereof indicted, might of Right pur: 


ſue the Writ de Odio & Atia; and if 3 it was found that the 


perſon impriſoned killed him /e defendendo, or per infor- 


tunium, and not per feloniam, then he was to be balled. 
UMhich ſhews that he was not in danger ok Death; de the 


. 


koz ik he had, he would not have been let to Bail, Writ de pe- 
2 Inſt. 128 Cok. 9. 56, Les Poulters Caſe, Regiſter vendo in 


133. b. 1 


hereby J have 8 a true Sala of b the rene of 
the woꝛd Murder, that it was when (firſt in the time 


of Canutus) a Dane, and ſince (in William the Coh- 


querour) when a French- man was killed; foz, as it 
was then ſuppoſed in the time of Canutus, the Engliſh- 
men hated the Danes upon the Account of their Na- 
tion that had ſubdued them, and would upon all oc- 
caſions ſeek their Deſtrufion, as they did of a conſi⸗ 


derable number ok them in the time of Echelred, the 


Saxon Ring, that pꝛeceded Canutus next ſabe one; ſo 


the Conquerour had the lame reaſon to ſuſpett he 
Velen of 0 Notmans. 


| Akter⸗ 
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] Afterwards, as appears by the Contelozs Laws 

i Lamb. 141. the ſecret 02 inſidious killing of any other 

. as well as a Fozeigner was declared to be Murder. 

. Bracton 120, 134, 135. Murder is thus defined, Eſt 
occulta hominum extrancorum & notorum occiſio manu 
hominum nequitur perpetrata. Mith which agrees the 
other old Books of Britton and Fleta: Only in caſe of 
N Fozeigner it was "_ to * — not of a 

ative. 


r 


Next, it may be necellary to ew what was to be 
underffod by Homicide 02 Manſlaughter. Bracton 120, 
121. mentions the woꝛſt part of it; wꝛhich is a voluntary 

Homicide, defined in this manner: Si quis ex certa 
ſcientia & in aſſultu præmeditato, i ira, vel odio, vel cauſa 
lucri, nequirur & in felonia, ac contra Pacem Domini Re- 
> gis aliquem interfecerit: It one knowingly, and by a 
| us - premeditated Aſſault, by Anger oz Hatred, oz foz Lu- | 

1 kereſake, chould kill another, this was accounted Man- 
laughter; If it be done clanculo, ſaith Bracton, it is 
Murder: That was all the difference ert wag be⸗ 

tween the one and the other. 


It appears, that fince that ot Bracton the Motion 
of Murder is much altered, and compꝛehendg all Ho- 
micides, whether privately o2 publickly committed, ie 
done by Malice prepenſed. With this agrees Stam. 
Pl. Cor.18. b. At this day (ſaith he)aman may define Mur- 
der in another manner than it is defim d by Br aon, Britton 
and Feta: If any one of Malice ueber doth kill ano- 
cher, be he Engliſh-man or Foreigner, if ſecretly or -publickly, 
that is Murder; This was the definition long before the 
making of the Statutes of 4& 23 H. 8. and the other 
Statutes that took away Clergy... 'To define. Murder, 
there muff be malitia præcogitata, as Alf9. murdravit.: 
So that if an Indidment be that the party murdravit, 
| and not ex malitia præcogitata, it is but Manllaughter, 
3 Vel. 204. 2 Cro. 283. 1 Bul. 141. Bradly und Banks. So 
1 if it be ex malitia præcogitata, omitting murdravit, it 
is but Manflaughter, Dyer 26. Pl. 26. — 304. Pl. 56. 
Vide Star. 10 E. 3. cap. 2. The — 
that 
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ment that Murderers, &. were encouraged to offend, 
vecauſe Pardons of Yanſlaughters were granted ſo 
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eaſtly ; the At therekoꝛe pꝛohibits the granting thereof. 


13R. 2. recites the ſame Milchiek and great Damage 
by Treaſons, Purders, &c. becauſe Pardons have 
been eaſily granted: Therefoze the At doth p2ovide, 
That if a Charter for the Death of a Man be alledged before 
any Juſtice, in which Charter it is not ſpecified that he of 
whoſe Death any ſuch is arraigned was murdered or ſlain 
by Await, Aſſault or Malice prepenſed, it ſhall be enqui- 
red whether he was murdered or ſlain by Aſſault, Await, 


or Malice prepenſed; and if it be ſo found the Charter of 


Pardon ſhall be diſallowed. This is a plain Deſcription 
of Murder, as it was taken to be accoꝛding to the com⸗ 
mon underſtanding of men. 


Ever ſince the killing of a Man by Aſſault of Ma⸗ 


lice pzepenſed hath been allowed to be Murder, and 
to compꝛehend the other two inſtances. But becauſe 


that way of killing by Poiſon did not come under 
the ancient definition of Bracton,&c. which is laid to be 


manu hominum perpetrata, 02 of this Statute of 13 R. 2. 


Therekoze by the Statute of « E. 6. cap. 12. It was 


_ Enafted, That wilful poiſoning of any Perſon ſhould 
be accounted wilful Murder of alice pꝛepenſed. 


Dne thing more ts fit to be obſerved, That in all 


Indickments fo2 Murder a Yan is not charged poſittve- 
ly, that he did Yurder the perſon flain, but that he 


ex malitia præcogitata, in ipſum inſultum fecit, ac cum 
quodam gladio, he gave him a Mound whereof he 


died: Et fic ex Malitia præcogitata ipſum Murdravit, (6 
the Murder is charged upon him by way of concluſt- 
on, and as a conſequence from the antecedent mat- 
ter that is poſitively alledged. To come cloſe to a 
State of the pꝛelent queſtion, Jt doth appear that 
Maweridge thꝛew the Bottle at Mr. Cope without any 


pꝛovocation given to him fo2 the difference was be- 


tween him and the Woman that was there in Com- 


pany, and his behaviour was fo rude and diſtaſtfut | 
as did induce Captain Cope Ly — him to leave 


the 
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the Roni, where he was only a Gueſt to him, and 
þ | there by his permiſſion ; this Cope might reaſonably 
i do, which could be no cauſe to p2ovoke Mawgridge to 
ö make the leaſf Allault upon him: Therekoze J wall 
1 maintain theſe three Poſitions, 


| r. That in this caſe there is expreſs Malice by 
If | the nature and manner of Mawgridge's thzowing the 
| Bottle, and dzawing 1 Swozd immediately cdere⸗ 


1 2. That Mr. Cope's throwing a Bottle at Mawgridge, 
whereby he was hit and hurt befoze he gave Mr. Cope 
the moztal Wound, cannot make any alteration in 
the offence by reducing it to be of io low a degree as 
Danllaughter. 


3. I ſhall conſider what is ſuch a pꝛobocatian, as 
will make the Ai of 2 to be but a * 
ter only. 


1. Here is expꝛels Malice, that appears by the 
nature of the Aﬀton. Some have been led into mt- 
fake by not well conſidering what the Paſſion of 
Malice is; they have conſtrued it to be a Rancour 
of Mind lodged in the Perſon killing, fo2 ſome con⸗ 
{iderable time befoze the commiſſion of the Fat, 
which is a miſtake ariſing from the not well diſtin⸗ 
guiſhing between Hatred and Malice, Envy, 
— and Malice are thꝛee diſtin Paſſions of the 
| in 4 


1. Envy . is a tepining 92 being grieken at 
the happinels and pꝛolperity of another, Invidus al- 
terius rebus macreſcit opimis. 


zly, Hatred, which is odium, is as Tully ſaith, 
Ira inyeterata, a Rancour fired and etled in the 
mind of one towards another, which admits 
of ſeveral Degrees. Jt map arrive to ſo high 
a degree, and map carry a Pan fo far as to with 


the 
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ly, Walice is a deſign fomed of doing milchter 


to another; Cum quis data opera male agir, he that 
deſigus and uleth the means to do ill is malicious, 
2 Inſt. 42. Odium ſignifies hatred, Aria malice, be- 
cauſe it is eager, ſharp and cruel, He chat doth a 
cruel AX voluntarily, doth it of malice p2epenſed, 

3 Inſt.6 2. By the Statute of 5 Hen.q4. If any one out 
* malice p2epenſed, ſhall cut out the Tongue oꝛ put 
out the Eyes of another, he ſhall incur the pain of 
Felony. If one doth ſuch a miſchief on a ſuddain, 


that is malice p2epenſed ; fo2 ſaith my Lozd Coke, If 


it be voluntarily, the Law will imply Malice. There- 
foze when a Yan ſhall without any pꝛovocation Stab 


another with a Dagger, oz knock out his Bꝛains 


with a Bottle, this is expreſs Malice, fo2 he defigned- 


ly and purpoſely did him the miſchief. This is bY 


an Act that is malicious in the nature of the 


ſelf, if kound by a Jury, though it be ſuddain, — 


the woꝛds ex malitia præcogitata are not in the Uerdif, 
x Cro. 13 1. Halloway's Caſe, who was Woodward of 
Auſterly Park: A Boy came there to cut Mood, whom 
by chance he eſpying, and the Boy being upon a 
Tree, he immediately calls to him to deſcend, which 
the Boy obeying, Halloway tied him to an pozſe's 
Tatl with a Co2d that the Boy had, then gave him 
two Blows, the Hozſe run away and bꝛake the Boy's 
Shoulder whereof he died. This was ruled to be 
Murder by all the Juſtices and Barons, except Ju⸗ 
ſtice Hutton, who only doubted thereof; and that was 
a ffronger caſe than this, fo2 there was ſome kind of 
pꝛovocation in the Boy, who was ſtealing the Mod 
in the Park, of which Halloway had the care; and it 
cannot be reaſonably thought that he deſigned mo2e 
than the chaſtiſement of the Boy, and the Dole run- 


ning away in that manner was a ſurpziſe to Hallo- 


way; yet in regard the Boy did not reſiſt him, his 


tying him to the Hoxſe-tail was an At of cruelty, 


the event whereof p2oving fo fatal 3 It was _ 
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ed to be alice pzepenſed, though of a ſudvain, and 
j in the heat of Paſſion. This caſe is repozted in 
Jil Jones 198. Pal. 585. And there held, that the Court 
[ 


could determin it to be Malice pzepenſed upon the 

| ſpecial matter found. Crompton 23. Two playing at 

1 Tables fall out in their Same, one upon a ſuddain 

4 kills the other with a Dagger: This was held to be 

| Murder by Bromley at Cheſter Aihzes, 27 Eliz. So in 
this caſe, if the Bottle had killed Mr. Cope before he 
had returned the Bottle upon Mawgride, that would 
have been Murder without all manner of doubt. 
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Nn the ſecond place, I come now to conſider whe⸗ 
ther Mr. Cope's returning a Bottle upon Mawgridge 
bekoze he gave him the moztal CUlound with the 
- Swo2d, ſhall have any manner of influence upon the 
Cale: J hold not. Firſt, Becauſe Mawgridge by 
his throwing the Bottle hath manikeſted a malicious 
deſign. Secondly, His Swozd was dawn imme⸗ 
diakely to ſupply the miſchiek which the Bottle might 
fall ſhozt ok. Thirdly, The thzowing the Bottle 
by Captain Cope was juſtifiable and lawful ; and 
though he had wounded Mawgridge, he might have 
juſtified it in an Action of Allault and Battery, and 
O Te therekaze cannot be any pꝛovocation to Mawgridge to 
5 Stab him with his Swozd. That the thꝛowing the 
Bottle is a demonſtration of Malice is not to be 
controverted; fo2 tif upon that violent Ac he had kil- 
ling Mr. Cope it had been Murder. Mom it hath 
been held, That ik A. of his Malice pepenſed AC- 
ſaults B. to kill him, and B. dzaws his Swo2d and 
attacks A. and purlues him, then A. foz his omn 
ſafety gives back, and retreats to a (Watt, B. ſtill 
purſuing him with his d2zawn Swozd, A. in his de⸗ 
tence kills B. This is Purder in A. Foz A. having 
— 28 Malice againſt B. and in purſuance thereof endea- 
| ..._ vouring to kill him is anſwerable fo2 all the conſe- 
| quences, of which he was the oꝛiginal Canſe. Jt 
is not reaſonable fo2 any Pan that is dang-roufly 


* . aſſaulted, and when he perceives his Life in danger 
BY from his Adverſary, but to have Liberty fo2 the le 
=D _ curity 
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oufly aſſaulted him; fo2 he that hath manifeſted that 
he hath Malice againff another is not fit ta be tru⸗ 
fed with a dangerous TUeapon in his Hand, Dalt. 292. 


Hale 42. And [o refolvedby all the Judges, 18 Car. 2. 


when they met at Serſeants-Inn in preparation fo2 inp 
Lozd Morley's Trial, Dalton 272. If A. of Malice 
 Þ2epenſed, Diſcharge a JIiffol at B. and then runs a- 


way, B. purſues him, and A. turns back, and in his 


own defence kills B. It is Murder. This J hold to 
be god Law; fo2 A. had a malicious intent againſt 
B. and his Retreat after he had diſcharged his Pi⸗ 


ſtol at B. was not becauſe he repented, but koꝛ his own 


ſafety. 


In a ſet Duel, there are mutual Paſſes made be: 


tween the Combatants, yet if there be oziginal Ma⸗ 
lice between the Parties, it is not the interchange 
of Blows will make an alteration, o2 be any miti⸗ 


Ik Maweridg: hat thꝛown the Bottle at Mr. Cope, 
and Mr. Cope had returned another upon him and 
hit him, and thereupon Mawꝛgridge had D2awn his 
Swoꝛd and killed Mr. Cope, It would have been 


 FHatfon of the Offence of killing. Therekoze J hold, 


Murder. Some will ſay, that there is a difference 


between the Caſes, fo2 that the Aſſault by the Piſtol, 
and the fighting a Duel was expꝛels Malice, but 


this is only Malice implied. Surely there is no dif: 
ference, ko: Malice implied is pꝛepenſed, as much 


as if there had been a p2of ok Malice, o2 Hatred 


taz ſome conſiderable time bekoze the Ac; koz the 
Stroke given, 02 an attempt made by Palice im- 
plied, is as dangerous as a Stroke given upon 
Malice exp2eſſed, therefoze may be as lawfully re- 
ſiſted. This very Point was alſo conſidered by the 
12 Judges at Serjeants-Inn, and by them reſolved ta 
be Murder upon the occaſion of my Lozd Morley's 
Caſe. Then a Yan attacks another with a dan- 
gerous Weapon without any p2ovocation 3 That is 
ermeſs Malice from the nature of the Ac, which is 


cxtiel, The definition of Maree implied is where 15 


19 
curity of his own Life, to purſue him that malici⸗ 
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is not expꝛels in the nature of the At 3 as where a 
Man kills an Officer that had Authozity to Arreſt 


his Perſon : The Perſon who kills him in defence 


of himſelf from the Arreſt is guilty of Murder, be. 
cauſe the Malice is implied, fo2 pꝛoperly and natu- 
rally it was not Malice, fo2 his Deſign was only to 
defend himſelf from the Arreſt, 


3. J come now to the third matter p2opoſe, which 
is to conſider what is in Law ſuch a pꝛovocation to 


u Yan to commit an Act of violence apon another, 


whereby he ſhall depzive him of his Life, ſo as to 
extenuate the Fact, and make it to be a Banſlatigh- 
ter only. Firſt, Negatively what is not. Second- 
ly, Poſitively what is. Firſf, Mo wozds of repꝛoach 


o infamy are ſufficient to pzovoke another to ſuch a 


degree of Anger as to Strike, oz Aﬀault the pꝛo⸗ 
voking Party with a Swo2d, oz to thzow a Bottle 


at him, oz Strike him with any other Meapon that 


map kill him; but if the Perſon pꝛovoking be there- 


by killed, it is Murder. 


Jn the afſembly of the Judges, 18 Car. 2. this was 
a Point poſittvely reſolved, = 


Therekoze J am of Opinion, That if two are in 


_ Company together, and one ſhall give the other 


contumelious Language (as ſuppoſe A. and B) A. 
that was ſo pꝛovoked, d2aws his Swo2d and makes 


_ a Pals at B. B. (then having no Weapon dꝛawn) 


but miſſes him. Thereupon B. dzaws his Swozd 
and Paſſes at A. And there being an fnterchange 
of Paſſes between them, A. kills B. J hold this to 
be Yurder in A. fo2 A's Paſs at B. was malictous, 
and what B. afterwards did was lawful. But ik 4. 


mho had been ſo pzovoked dzaws his Swozd, and 


then bekoze he Paſſes, B's Sword is drawn; oz A. 
bids him dzaw, and B. thereupon drawing, there 
happen to be mutual Paſſes : If A. kills B. This 
will be but Yanflaughter, becauſe it was ſuddain; 
And A's deſign was not ſo abſolutely to l B. 
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but to Combat with him, whereby he run the ha- 


zZard of his own Life at the ſame. time. But if 
time was appointed to Fight (ſuppoſe the next day) 
and accoꝛdingly they do Fight; It is Murder in 
him that kills the other. But ik they go into the 


Field immediately and Fight, then but Manſlaugh⸗ 


ter. Suppole upon pꝛovoking Language given by 
B. to A. A. gives B. a box on the Ear, oz a little 
blow with a Stick, which happens to be ſo unlucky 
that it kills B. who might have ſome Impoſtume in 
his Þead, 92 other ailment which pꝛoves the Cauſe 
of B's Death, this Blow though not juſtifiable 
by Law, but is a wrong, yet it may be but Pan⸗ 


flaughter, becauſe it doth not appear that he deſigned 


fuch a Milchiek. 


2. Secondly, 9s no words are a Pzovocation, ca 
no affronting Geſtures are ſuffictent, though never ſo 


rep2oachful ; which Point was adjudged, 3 Cro. 779. 


and Braim in an Appeal of Murder. 
There having been a Quarrel between A. and B. 


And B. was hurt in the Fray; and about two days 


after, B. came and made a wy Mouth at A. who 
thereupon Struck him upon the Calf of the Leg, 
of which he inſtantly died. Jt was Murder in A. 
fo2 the affronting him in that manner was not any 
pꝛovocation to B. to uſe that violence to A. 


There hath been another Caſe which J fear hath 
been the occaſion of ſome miſtake in the deciſion of 
Queſtions of this kind, Jones 432. D. William's Caſe, 


He being a Welſh-man, upon St. David's Day having 


a Leek in his Hat, a-certain Perſon pointed to a 
Jack of Lent that hung up hard by, and ſaid to him 


look upon your Country-man ; at which D. Williams 


was much enraged, and took a Hammer that lay 


upon a Stall hard by, and flung at him, which miſſed 


him, but hit another and killed him: He was indifted 
upon the Statute of Stabbing. Reſolved, He was 
not within that Statute, but Guilty of ans + 
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ter at Common Law. J concur with that Judg. 
ment, that it fs not within the Statute of Stabbing, | 
fo? it is not ſuch a Weapon, oz Ac that ts within 
that Statute, neither could he be found Guilty of 
Murder, but only of Yanſlaughter, fo2 the Indick⸗ 
ment was fo2 no moze. But ik the Jndifment han 


been fo2 Murder, J do think that the Welſh-man 


ought to have been convicted thereof, koz the pꝛovota · 
tion did not amount to that degree, as to exrcite 
him deſignedly to Deſtroy the Perſon that gave is 
him, e 


I; Thirdly, Ik one Ban be treſpaſſing upon ano. 
ther, bzeaking his Hedges oz the like, and the Dwn- 
cr, 92 his Servant ſhall upen fight thereof take up 


an Hedge ſtake, and knock him on the Head 3 Tat 


will be Murder, becauſe it was a violent AX, beyond 


the pꝛopoztion of the pꝛovocation, which is {tifici- 


ently juſtified by Halloway s Caſe, who did not ſeem 
to intend {o much the deſtrution of the Poung Man 


that flole the Wed, as that he ſhould endeavonr ta 
break his Skull 92 knock our zis Brains, pet uſing 


that violent and dangerous Alton of tying him to 
the Mozſe⸗tail, rendred him Guilty of Murder. 


Ik a Man ſhall fee another ſfealing his TU@d, he 


cannot juſtiſie beating him, unleſs it be to binder 
him from ſtealing any moze (that is) that notwith⸗ 


ſtanding he be kozbid co take any he doth p2oceed ta 
take mo2e, and will not part with that which he hay 
taken, But if he deüſts, and the Owner oz Wig 
ward purſues him to beat him fo as to kill him, It 


is Murder. 


Jf a Man goes violently to take another Mans 


Goods, he may beat him off to reſcue his Gaps, 


9E. 4. 281. b. 19 Hen. 6.31. But if a Man hath done 


a Treipas and is not continuing in it; And he that 
häth received the Injury chall thereupon beat him to 
2 degree of killing. It is Murder, fo2 it is appa- 
rent Malice; fo2 in that caſe he ought not to Strike 
htm, but is a Treſpaſſo2 fo2 fo doing. 
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ann Tf a Parent 072 a | Matter be p20v0- 


bed to a degree ok Paſſion by ſome miſcarriage of 


the Child oz Servant, and the Parent oz Maſter 


ſhall pꝛoceed to cozreft the Child oz Servant with a 


moderate Meapon, and ſhall by chance give him an 
unluckly Stroke, fo as to kill him; That is but a 
miladventure. But if the Parent oz Waſter ſhall uſe 
an imp2oper Inſtrument in the Coxreftfon; then if 
he kills the Child oz the Servant, It is Murder: 


And ſo was it refoved by all the Judges of the King's 


Bench, with the concurrence of the Lozd Chief Tut. 
ſtice Bridgman, in a Special Uerdit in one Gray's 


Caſe found at the Old-Baily 10 Octob. 18 Car. 2, vide ante. 


and removed into this Court. Gray being a Smith, 


B. was his Servant; He commanded B. his Ser⸗ 
vant to mend certain Stamps belonging to his 
Trade; afterwards he and his Servant being at 
wozk at the Anvil, Gray asked his Servant whether 


he had mended the Stamps, as he had directed him. 


But B. the Servant having negleted his Outy ac- 
knowledged tt to His Maſter, upon which the Maſter 
was angry, and told him if he would not ſerve him, 
he ſhould ſerve at Bridewels to which the Servant 


replied, That he had as god ſerve in Bridewel as 


ſerve the ſaid Gray; whereupon the laid Gray twk the 


Jron-Bar upon which he and his Servant was wozk- 
ing, and ſtruck his Servant with it upon the Skull, 
and thereby brake his Skull, of which the Servant 


died. This was held to be Murder; pet here was 


a p2ovocation on a ſudden, as ſuddain a reſentment, 
and as ſpeedy putting it in execution; fo2 though he 
might cozret his Servant both fo2 his neglect and 
unmannerlinels, yet exceeding meaſure therein, it is 


malicious. Every one muſt perceive that this laſt is 


a much ſtronger Cale than this at Bar. 
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x. Firſt, Gray was wozking honeſtly and fairly at hig 
Trade, and juſtly calling to his Servant: fo2 aff 
account of his Buſineſs ; This miſcreant was in the 
actual violation of all the Rules of Hoſpitality, 


2. Secondly, Gray's Aion was right, as to the 
ſtriking his Servant by way of Co2reftion ; but the 
Erro2 was in the degree, being tw violent, and with 
an impꝛoper Weapon. This of Mawgridge was with 
a reſolution to do miſchief. e 


3. Thirdly, He had not the leaſt pꝛavocation from 
Mr. Cope, until after he had made the firſt and dan⸗ 
gerous Allault, and then purſued it with the dzaw- 
ing his Swozd to ſecond it, befoze Mr. Cope return-⸗ 
ed the other Bottle. But Gray had a p2ovocation 
by the diſappofntment his Servant gave him in neg⸗ 
letting his Buſinels, and returning a ſawcy Ants 
[wer. 25 N 

The like in obſtinate and perverſe Childzen, the 


— 2 


are a great Sziek to Parents, and when kound in lf 


Actions, are a great provocation. But if upon ſuch 
provocation the Parent ſhall exceed the degree of 
Moderation, and thereby in chaſtiüng kill the Child, 


It will be Murder. As if a Cudgel in the cozreftfon 


it ſo in their ſeveral Circuits 


F. Jf a Pan upon a fuddain diſappointment by 


that is uſed be of a large ſize, oz if a Child be 
thzown down and ſtamped upon: So-fafd the Low ; 
Bridgeman and Juſtice Twitden, and that they ruled 


CE © 
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another ſhall reloꝛt violently to that other Man's-Houſe 


to expoſtulate with him, and with his Swozd ſhall en⸗ 


deavour to fozce his Entrance, to compel that other 


to perkoꝛm his P2omile, oz otherwiſe to comply with 


his deſire; And the Owner ſhall ſet Himſelf in op⸗ 


poſition to him, and he ſhall paſs at him, and kill 


the Owner of the Houſe, Jt is Murder, 2 Roll. 
Rep. 460. Clement againſt Sir Charles Blunt, Jn att 
Appeal 
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Appeal ok Murder. The Caſe was, that Clement 
hav pꝛomiled a Dog to Sir Charles Blunt; and be⸗ 
ing requeſted acco2dingly to deliver him, refuſed, 


and beat the Dog home to his Houſe: At which 


Sir Charles Blunt fetched his Swozd, and came 
to Clement's Houſe fo2 the Dog. Clement ſtod at the 
Don, and reſiſted his Entry. Blunt thereupon kills 
Clement. The Jury were merciful, and found this 
Fat in Sir Charles Blunt, to be but Manſlaughter. 
Dodderidge was clearly of Opinion it was Murder. 
But the Lo2d Chief Juſtice was a little tender in 


his direſtion to the Jury. But Rolls makes this 


remark, that it was not inſiſfed upon by the Ap⸗ 


pellant's Council, that Clement was in the defence ok 
his Houſe, and that Blunt attacked Clement to fo2ce 


in: It was without all queſtion Murder, though of 
a ſuddain heat, fo2 there was no Aſſault made by 


Clement upon him no2 on any of his Friends, but 
5 all the violence and fozce was on Sir Charles Blunt's 
ide. | 


_ Having in theſe particulars ſhewn what is not a 


pꝛovocation ſufficient to alleviate the ac of Kil- 


ling, ſo as to reduce it to be but a bare homi- 
cide, J Will now ſecondly give ſome particular 
Rules, ſuch as are ſuppozted by Authozity and ge⸗ 
neral conſent, and ſhew what are always allowed ta 


be ſufficient p2ovocations. 


1. Firſt, It one Yan upon angry woꝛds ſhall make 
an Aﬀault upon another, either by pulling him by 
the Noſe, oꝛ filliping upon the Fo2e-head, and he that 
ts. fo afſauited ſhall dzaw. his Swozd, and immedi⸗ 
ately run the other thzough, that is but Danflaugh- 
ter; fo2 the Peace is bzoken by the Perſon killed, 
and with an indignity to him that received the Al⸗ 
fault. Beſides, he that was ſo affronted might 

reaſonably appꝛehend, that he that treated Him in 
that manner might have ſome further deügn upon 
him. 8 3 


Ther? 


* RRR 33 2 — o 1 * — 


r r . web n 


Regina verſus Mawgridgc. 


— —„ 


11 


There is a Cale in Stiles 467. Buckner's Caſe, 
Buckner was indebted, and B. and C. came to his 
Chamber upon the account of his Creditoz to de- 
mand the Yoney, B. tek a Swo2d that hung up, 

and was in the Scabbard, and ſfod at the DO@2 
with it in his Hand undzawn, to keep the Oebtoz in 
until they could fend fo2 a Batltff to Arreſt him; 
thereupon the Debtoz took out a Dagger which he 
hay in his Pocket and ſtabbed B. This was a Spe- 
tial Gerdict and adjudged only Yanflaughter, fox 
the Oebtoz was itiſulted, and impziloned injurioul⸗ 
ip Without any Pꝛocels of Law, and though within 
the wozos of the Statute of Stabbing, yet not with: 
in the realon of it, 


2. Secondly, Jt a Mans Friend be aſſaulted by 
another, oz engaged in a Quarrel that comes to 
Blows, and he in the vindication of his Friend. 
wall on 4 ſuddain take up a miſchievous Inſtru⸗ 
ment and kill his Friends Adverlary, that is but 
was ___ Manſlaughter ; ſo was the Cale, 12 Rep. 87. Tf two 
0 be fighting together, and a Friend of the one takes 
| up na Bow! on a ſuddain, and with it beak the 
Skull of his Friend's Adverſary, of which he died, 
chat is no moze than Panllaughter. So it ts, if 
two be fighting a Duel, though upon Malice p2e- 
penſed; And one comes and takes part with him, 
that he thinks may have the difadvautage in the 
Combat, oz it may be that he is moſt affected to. 
not knowing of the Malice, that is but Manſiaugh⸗ 
ter, Pl. Com. 101. John Vaughan and Salisbury. 


3. Thirdly, Ik a Pan perceives another by fozce 
to be injurtoully treated, peſſed, and reſiraine of 
his Liberty, though the Perſon abuſed doth not 
complain, oz call fo2 Aid oz Aﬀſtance; and others 
q i out of Compaſſion ſhall come to his Reſcue, and 
| Kill any of thoſe that ſhall ſo reſtrain him, that is 
1 Vide ante. Manſlaughter, 18 Car. 2. adjudged in this Caurt 
ö 54, upon a Spectal Gerdick found at the Old-Baily, in 
ll | 5 | — — the 
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the Caſe of one | Hugett, 18 Car. 2. A, and others > 


in the time of the Dutch War without any Wart- 
rant impzeſſed B. to ſerve the King'7 at DO. B. gut: 
ety Tremifrev and went off with the Pꝛels⸗aſterg; 
Hugett and the others purſued them and v CEQUITED 
a fight of their Marrant; but they ſhewed a piece 
of Paper, that was not a ſufficent Warrant : 
Thereupon Hugett with the others diew their 
Sozwdos, and the Pꝛels⸗Maſters theirs, and lo there 


was a Combat, and thoſe who endeavoured to Reſcue ” 


che prefien Pan killed one of the pꝛetenved Preſs- 


ten This was but Manllaughter, fo2 when 
the Liberty of one Subject is invaded, it affects 


all the reſt; It ts a p2ovocation to all People, as 
being of il example and pernictous Confcquence. 
All the Judges of the King's Bench, viz. Keiling, 
Twiſden, Wyndham and Moreton were of opinion, 
that it was Murder, becauſe he medled in a mat- 
ter in which he was not concerned: But the other 
eight Judges ok the other Courts conceived it on⸗ 
ano Buillaughter, to which the Judges of the 


King s Bench did contoꝛm and gave Judgment ac⸗ 


coolng 1 1. 


4. Foutthiy, When a Man is taken in Adultery 
oth another Man's Waite, ik the Husband ſhall 
Stab the Avulterer, oz knock out his Palins, 
This is bare Manſlaughter ; fo2 Jealouſy is the 
Rage of a Yan, and Adultery is the higheſt inva- 


ion of Wopertr, 1 Vent. 158. — 213. Man- 


aing s Cale 


Tf a Thief comes to Rob another, it is lam 
4:1 to Kill him. And if a Man comes to Rob a 
Hans Poſterity and his Family, yet to Kilt him 
is Manſlaughter, ſo is the Law tho' it may cen 
ard, that the killing in th. one Tale ſhould not be 
48 juſtifiable as the other. 20 Leviticus,..1o ver. If one 
committeth Adultery with his Neighbour s Wife, even 


he the Aldulterer and the Adultereſs ſhall be put ro 


Death, Da that a Man cannot receive a higher 
= Nen Miovs. 
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1220vocation, But this Cale bears no p2opoztion 
® with thoſe Caſes that have been adjudged to be 
l 5 only Yanflaughter, and theretoze the Court being 

ſo adviſed doth determine that Mawgridge fs Guilty 
of Purder. Moze might be ſaid upon this occa- 
ſion 3 pet this may at pꝛelent ſuffice to ſet the 
Matter now in queſtion in its true Light, to 
ſhew how neceſſary it is to apply the Law to ex⸗ 
terminate ſuch noxious Creatures. Upon this 
Conviction the Court did diret that Pꝛoces ſhould 
be iſſued againſt Mawgridge, and fo to pꝛoceed to 
Outlawzpy if be cannot be retaken in the mean 
time. | \ 
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P. 20. I. 27. dele was, p. 28. l. 27. for 286. r. 28. p. 29. I. Io. dele Juſtice, r my Bro- 

ther, l. 3 3. r. eliny, p.37. l. 18. r. Jents, p. 5. r. prepenſed, p. 66. I. 2. r. anne, 17. p. 70. 
J. 31. after them, r. proſecutead, p. 7 2. I. 2 5. r. hand, p. 89. l. 6. before tried, dele and, 
p. 95. J. 22. d. to r. fo, p.96. l. 17. r. injuriatum, and I. 20. for was r. way, l. 25. d. 
for r. the, I. 29. dele of, p. 103. J. 31. after Indi&tment of r. anotler, p. 104. 1.16, 
r. 25. and]. 3 1. pleading. r. pendixg, p. 1 19. d. for, r. ef, p. 1 22. l. 19. r. cætere, 1.27. 
for Manſlaughter, r. Masayer, p. 123. l. 14. for directs, r.ſuppoſes,].21. for 24. r· 42. 
p. 124. for if, r. I, p. 1 31. l. 18. after 779. r. Vats, p. 13 4. l. I. for an r. ana. 
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A. 


Abjure. 


had abjur d 28 
2. One abjures, and afterward 
(taken in England) ſtands 

mute, hang d, not preſs d 36 


Actellary, Vide Principal, and 


Arraignment 2. 


1. On an Indictment of Murder, 
no Diſcharge till a Year and 
Day after the Fact 1 

2. Of the Fact may be again ar- 

raigned as Acceſſary after the 


| n 
Principal Matters contain'd in this BOOK. 


| a 


1 Pardon void, becauſe no 
mention that the party 


6. Neither Acquittal nor Convi- 


ction could at Common-Law be 
avoided by an Appeal interve- 
ning before Judgment 92, 94 


Adjournment. 


1. Of the adjourning a Court by 

a Lord High Steward 57 
2. On adjourning the Seſſions, 
Continuance may be from one 
Day certain to another, butnor 
from one Seſſions to another 


yo 
Aiding and Aſſiſting, 


{ary to be found, or not 78, 79 


Alien. 


= pl  Tbid. 
3. On an Indictment of Pelony, 
diſcharges Treſpaſs 30 


4. Yet of Burg/ary, was again in- 
dicted for a Felony committed 
at the ſame time | Ibid. 
5. On an Indictment of Murder, 
is a good Plca in Bar to an 


Appeal 94 


1. If living here is a Subject, tho 


not a natural- born Subject 33 


d 


1. Where theſe words are neceſ- 


2. Aiding and aſſiſting cuidam ig. 


noto 7 10 
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3. Judgment on a Record of a 


6. So, if acquitted or convicted 


Amercement. 
1. Of a Ville for an Eſcape on 
the Death of a Man 5 
2. Jurors amerced for underyalu- 
ing Goods forfeited 48 
Appeals. 


1. A Mute has the ſame Judgment 
thereon, as on an Indictment 
2 1 

1 

2. No Appeal could at Common- 
Law avoid either a Conviction 
or an Acquittal 92 


Conviction of Manſlaughter, 


tho'an Appeal commenced 90 


4. Appeals and Indictments com- 
menced at Seſſions, are deter- 
min'd by the Seſſions, unlets 
Conviciions thereupon 91 
5. Appeal of Murder barr'd by 
being Convict of Manſlaugh- 
ter, and Clergy allowed 108 


of an Indictment of Murder 
„„ 
7. How to be arraign d on a re- 
moval into B. KR. and of a Non- 
ſuit thereon 9 
8. Of the Preference between In- 
dictments and Appeals, 95, 96, 
5 104. 107 
9. An Appeal depending, not 
pleadable to an Indictment 98 


10. Of Freſh Suit on an Appeal“ 


97 
Arraignment. 
1. One arraign'd one day and 


try d the next (Vide Oyer and 
Terminer) —_— 


2. May be as Acceſlary after, tho 
acquitted of the Fact; Not 
as Acceſſary before 25 

3. How an Appeal muſt be ar- 

raignd on removal into B. R. 


QI 
> BY ” 
Ball. 


1. Of Bailing Priſoners for Felony 
buy Fuſtices of Peace 3 
2. One convicted of Manſlaugh- 
ter bail d, tho an Appeal de- 
pending 90 
The Queens Bench may Bail 
12 ſuch Caſe, tho' Juſtices of 

Oer and Terminer can't 90 


Saftard-Chiid, _ 


2 « 5 


— 


1. Conceaiment of the Death, 
_ Evidence of Murder 32 
Hoy the Indictment ought to 

be Lo ”' 


Bills of Exception. 


de 
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1. None allow'd in Criminal. 


Caſes Fe "ms 
Bzokers. 
1. Pawn- Brokers an Unlawful 
Trade „ 
Burglary, | 


. Breaking a Houſe inthe Night 
with intent to raviſh 30 
2. Servant draws the Latch of 
his Maſter's Chamber-door, 
With intent to kill him 67 


3. Land- 


r _ 
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3- Landlord breaks rhe Door of 3. A Prifoner challenging 36 
Inmates or Lodgers Cellar or hang d and not preſſed 36 
Chamber, and ſteals 83, 84 4. No Challenges on Trials by 


J. No Burglary to enter and | Peers 54 


ſteal, the Door being open 70 
5. Yet it may be, tho no actual Clergy, 
breaking 432, 43,44, 82 2 
6. So to break open a Cloſet | 1. The Court Judge of the Rex: 
door or Cupbc ard fix d to the ding not the Ordinary 28, 51 
Freehold 563, 69 2. Ordinary fined for ſaying, he 
7. Where it may be of a Country | Read, when he could not 51 
or City Houſe, tho' none re- 3. Allow'd to the Priſoner after 
ſide therein 52, 67 Pleaadjudgd againſt him 29 
8. Not of a Shop ſevered from | 4. Where allowed and had, 'tis 
the Houſe, except Lodgd in a clear Purgation and Diſ- 


84 charge 385, 47,3 
9. Burglary by fraudulent preten- 5. Clergy ought not to be de- 
ces 62, 63, 82 Jaied, if demanded 98, 103 
6. How introduced, and why 
C allowed to Lay-men 99 to 

8 5 = Tos 103 

= 7. What words in a Statute ſhall 

Carrper. not ouſt Clergy 104 

| 8. What breaking of a Houſe 
1. Robb'd of Goods delivered] ouſts it 3m, 58, 70 
him for Carryage, may In- 9. What Robbing of Houſes 
dict as for his own Goods 39 | ouſts it - 67,70 


2. Vet if he himſelf ſtcal part of | ro. A Convict of Manſlaughter 
the Goods, Felony 8, 82] may inſiſt to have it, before 
2. Qgre why not ſo, when he [| he anſwers an Appeal 107, 108 

he takes the whole 83 5 
4. Bur after he has brouglit the | Confeſſion. 
Goods to the place appointed 
the Contract is determined, | 1, Confeſſion may be after Not 


and then the taking of all, or | Guiliy pleaded I 
part is Felony 832. On Examination before a Pris 

8 Ivy Counſellor or Juſtice of 
Challenge. cu proved by two Witneſ⸗ 

1 18 


1. That they have found others in | 3. Such Confeſſions not co be 
the ſame Indictment Guilty, not Evidence againſt others, tho 
allowed 9 Parties — 
2. One Juror peremptorily chal- 4. Confeſſion before a Privy 
leng' d may be drawn againſt Councellor within the Statute 
all in the ſame Indictment 1 & 2 P. M. c. 1 19 
. Ibid. O o . Con- 
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Continuante, and Diſconti- 
nuante. ; 


1. Appeal commenced at the 


Gaol-delivery diſcontinued by 


removal into B. R. 90,91 | 


2. Plea diſcontinued on removal 
by Certiorari 93 


Contra Pacem. 


1. An Indictment may be al- 


| ledged contra Pacem of two 


Kings 11 
Councelloz. 


1. A Councellor acting only as 
ſuch may be a Traytor 12, 


23 
* 
Diſcontinuance, vide Conti- 
nuante. 
N 1 
Eſcape. 


1, On Eſcape of Felons, T own⸗ 
ſhip amerced 


”—_ 
2. A Felon ſecretly helped to 


_ Eſcape is a Reſcue 45 


1. In Treaſon may be of Facts 
in other Counties, than where 


the Indictment laies them 15, 


| | 33 
2. May be privately given by the 


3 


| 


Kings's Cauncel to the Grand 
1 3 
3. Confeſſion on Examination not 
do be Evidence againſt others, 
tho Parties 18 
4. Where Evidence of the intent 
is neceſſary in Felony 77 
5. Where Concealment is Evi- 
dence of Murder of a Ba: 


ſtard Child l 
Examination, vide Confeſſion. 
Ererution. 


1. How awarded on Attainders 
EEE 
2. Hanging not preſſing on chal 
lenging thirty ſix So, 
3. One Adjures, after (taken in 
England) ſtands Mute hang d 
36 
4. See ſeveral executed for Trea- 
ſon, fo. 77. And vide Title 
Judgment TE”. 


3 3 


Felony. 


1. Felony cannot be (in taking 
Goods) without Treſpaſs 233 
2. Therefore not by a Lodger 
of the Goods hired, ( ſed vide 
fol. 81 to 85. contra.) 24 
3. May be notwithſtanding the 
delivery of the Goods 35, 


81, 82 


4. As a Porter or Carryer who 


takes and ſells, &c. 82, 83 
5. A Landlord breaking his 

Lodgers Chamber, and ſteal 
ing, &c. Felony not Burglary 

8 


4 
6. Goods 


nm. 
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. tous taken from one plage, 
and jc in another in the ſame 
Fuie 31 


7. Wh:re breaking a Houſe by | 
colour of a Servant is Felony | 


-_ 


8. Where tho' the Indictment 1: 

| Felony, the Judgment may be 
Treſpaſs 29 

9. No Felony in a Wife to join 
with her Husband 31 
10 How a pretended Wife in 
ſuch a caſe ſhall be Indicted 


37 


11. Where one attainted of Fe- 


lony, or burnt in the Hand 
may be a Witneſs 37 
12. Helping a Felon ſecretly to 
E ſcape To 4 
13. Pulling down Encloſures Fe- 
WS; = 75 
14. So breaking of Priſons 
whereby Felons Eſcape, and 

in ſome caſes Trealon 77 


Frech Suit. 
t. What it is, determinable at 
diſcretion of the Judges 
G. 


Gaol⸗Deliverp, vide Oper and 
who Terminer. 


Gaols and Gaolers. 


x. Priſoners for Treaſon and Fe- 

lony to be ſent to Newgate, not 

| Newpriſon 3 

2. Gaokers to make more perfect 
Kallenders 


3 

And to certify Cauſes of Im- 
ſonment, and take notice of 
4 
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| 


96 
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Goldfmith, vide Jndgments 5. 
| 


Goods, 


1. Stolen and fold, reſtored to 
the Owner that Proſecutes 35 
V 48 

2. Sold to a Broaker dos not al- 
ter the property 50 
3. Of the Imployer, may be laid 
the Goods of the Carryer 39 
Delivered to a Porter or Car- 
ryer and ſtolen by him Fe- 
ony --_ nnn 
Taken by a Lodger that Hires 
them, neither Felony nor Treſ- 
paſs 24, vide 81 to 85 contra. 
Taken by the owner of a 
Houſe out of his Lodgers 
Chamber 34 
. Taken out of a Houſe be- 
fore the owner Lodges in it 
JET 6 
Taken by colour of Law, _ 
Felony 47 
. Goods forfeited underyalued, 
the Jury amerced 34 


H. 


Habeas Coꝛpus. 


r. Of removing Priſoners there- 


by 4 


wighways. 


A Form of a Conviction on 
view of a Juſtice for being un- 
repaird, and an Order there- 
upon 


Þasband and Wife, vide Wife, 
3 | 3 J. 
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Ee. - = time 30, 52. Vide Tit. Goods. 
15. VVherc it may ſay per infor- 


. tunium, when a Maſter kills 
[8 | his Servant, or Parent a Child 
l Jidixments. PO nn Ls 
| 16. For Murder of a Baſe Child, 
| I. Aiding and aſſiſting cuidam ig- it concludes contra Pacem ge- 
| voto in Treaſon 10 nerally, and not contra forman 
| 2. Contra Pacem of two Kings 11} Statut 3% 
| = 3. The Indictment in Latin, tho | 17. Indictment of Murder, Con- 
| the VVrir in Fng/i/h 8,12| —viction of Manſlaughter 89 te 
1 4. Found on private Evidence to- e 108 
|. the Grand-Jury _ 818. Manſlaughter is to be al- 
| 5. A joint Indictment ſeveral in | ledg'd done voluntarily 112 
| - Ly” 919. Yet Murder is not charged 
[{ : . 6. Time of the Fact not material | poſitively , but by concluſion 
1 in Treaſon 16 125 


7, VVhere it lays the Treaſon in 20. Beſt to join ſeveral Criminals 
one County, yet Evidence of in the ſame Indictment p, 71 
Facts may be in other Coun 21. VVhere an Indictment and 


: 
e 


= a 15, 33} an Appeal are depending, the 
8. VVhere it makes levying War | Appcal thall have preference if 
the Treaſon, tis local; contra | defired 107 


where inſerted only as an Overt 22. Where Indictments are more 
Act to prove the Treaſon 16 regarded than Appeals 95, 96 


9. How Overt Acts are to be al- Yide Tit. Appeals. 
ledged, Vide Tit. Overt Acts. 23. How an Indictment muſt be 


10. VVhen the Indictment is to laid for robbing Houſes and 


be for levying War, and when Perſons 69, 70 
for conſpiring the King's Deat b 
21 AJgnkozmations. 


11. Printing Treaſonable PoſitiC- mw 
ons a compaſſing the King's | 1. An Information to be againſt 


Death - 7 22 | the Townſhip on a Felon's 
12. VVhere for Felony it muſt ' Eſcape N 3 
be felonice cepit & aſportavit = | 
82 Judgments. 


1 | 13. VVhere the Indictment is for | N 
ER Felony, the Judgment may be | r. For printing Treaſonable and 
Treſpaſs 29 Fadtious Books 8 
14. One indicted of Burglary and | 2. Judgment for Treſpaſs, tho 
: Stealing is acquitted, can't be | the Indictment was Felony 29 
i after indicted for Burglary, but 3. VVhere one ſtanding mute, 

may for Felony in ſtealing the | Judgment to be preſs'd 36 
Goods of another at the tame 2 
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4. In Appeals a Mute has the 
ſame Judgment as on Indict- 
ments 9 
5. Judgment on a Goldſmith for 

” Riſing Plate 39 

6. Several Judgments on one and 

the ſame Verdict 77 
7. Judgment on a Conviction of 
1 return d, tho an 
Appeal of Murder return d with 

„ 90 

8. And the Judgment is to have 

relation tothe Conviction only 


QI 
Judges. 


1. Their Habit on Trials of Peers 
5 

2. Not to deliver their Opiuion 

bur in open Court hid. | 

. Quere if askd by the Lord 

High Steward in abſence of the 
Prifoner = id. 


Jurozs. 


1. That they have found others 
in the ow Indictment Guilty, | 
no cauſe of Challenge 

2; One peremptorily challenged 


may be drawn againſt others | 


in the ſame Indictment 9 
3. They may find the Treaſon at 
another time than in the In- 
ere 16 
4- More than Twenty four may 
be return'd in Criminal Caſes 
Tbid, 


"I Find for a Verdict contrary 


to the Courts direction 50 


6. Amerced for undervaluing of 

Goods forfeited 58 
2, Circumſtances — on 
the Stat. 1 Fac. c. 8, 28 
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Juſtices of Peace. 


1. To certiſie Recognizances, 
TOY, Se. to the Seſſions 

2. Turn'd out of Commiſſion if 
take inſuſſicient Bail, or Bail 

where none ought to be taken 


3 


pair d, may convict 34 
4. Juſtices, Sc. may arm theme 
ſelves and chers, to ſuppreſs 
Riots, Rebellions, Ic. 76 


K 
King. 
Vide Indictment and Treaſon. 


1. King's Councel are Proſecutors 


in the King's Caſe 8 
2. His Death diſſolv d the Long 
Parliament 14 


Intereſt on Death of a Man 
than the Appellant ye 


L. 


1. Cant be committed by a Wife 
Jointly with her Husband 3 cou- 
tra of Murder 31 

2. VVhar ſhall be ſaid Earceny, 
and what Robbery 68,69 
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3. On Vicw of Highways unre- 


. Tho' not in Poſſeſion, yet is 
King de facto & de jure 15 


4. The King more concern d in 


P ' HOI London. 
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9 
| | | 


London, Murder and Yanſflaughter. 
« 1. Difference between a Fact done | 1. Where a Pardon of one ſhall 
there where Death enſues ) extend to the other i 


and done in a Country Town | 2. Stat. 3 H. 5. c. 1. extends to 

e | on 40 | Murder, not Manſlaughter 25 

| | 9 3. Party dying through his own 
| Negligence or Diſorder, no 


| 5 * excuſe 26 
| | 5 4. Murder to kill one ſuddenly 
alice, Envy and Hatred. without cauſe 27, 128 


3 5. And the ſudden Quarrel lies 
| 1. Their Definition, L iſtinction on the Priſoner to prove 27,127 
Ha | and Import 126, 127 | 6. Quarrel in the morning and 
a 2. Malice imply'd deſin d 130 fight in the afternoon, Murder 
| 1 3. VVhat is Malice expreſs'd | bid & 56 
5 105 120, Oc. | 7. Intent to conceal a Baſtard 
Child, not Murder within the 
Manſion⸗Poule. | Starute 5 32 
e Is. See the difference between 
1. A Chamber in Somerſet-Houſe | Murder and Manſlaughter 40, 


or Mhite-Hall, no Manſion- 80, 121, 124 
Houſe; contra of a Chamber | 9. Verdict for Manſlaughter, tho 
in the Inns of Court 27 | the Court directed Murder 50 
2. Quere of the Room of an In- | Vid Indictment of Murder, Ge. 
mate, Lodger, Sc. 83, 84 89 


10. Killing another in defence of 


Market overt. | aRoomin a Tavern, juſtifiable 
1. Goods ſtoln and fold there, II. Poyſoning i is Murder at Com- 
may be reſtor d to the Owner | mon Law 5 
that proſecutes 35, 48 | 12. Words no provocation to leſ- 
ſen the Crime from Murder to 
Milpꝛiſion of Treaſon. {| Manſlaughter 55, 65 


DOT I j What will be a provocation 
; 1. Conccalment, where High- | 130 
0 Treaſon, and where Miſpriſion 14. Two playing at Tables fall 
only 17 | outſuddenly. and one with a 

| * VV hac requiſite to make Miſ- Dagger kills the other 130 
Ht priſion of Trealo#.7b.& 21, 22 15. If they quarrel, and after a 
| Z. Uttering of falſe Money know- | reaſonable time fight, and one 
ie not Miſpriſion of Trea- kills the other, Murder 56 
ſon, but a great Miſpriſion, 16. But if they fight preſently, 

210 finable 223 © only Manſlaughter Ibid. 

F | | 17. Contra 


* 
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17. Contra if they appoint a place 
to fight | 


ing to the wall 406 
19. Tadges difter if Murder or 
Manſlaughter in Hoptin Hug- 
get's Caſe _ 
20. 4. aſſaults B. (without pro- 
vocation) by drawing his 
Sword &c. and H. in defence 
dr:ws his; they fight, and 4. 
Kis B. Murder in 4. 61 
21. But if two quarrel and fight, 
and another runs in to aid one 
of them and kills the other, 
Manſlaughter Ibid 
22. So if it be in reſcuing a Youth 
endeavoured to be Spirited 
away 55 * 


23. Maſter correcting his Servant 
with a Bar of Iron kills him, 


Murder 64, 133 


24. So where a Husband ſtrikes 


his Wife wich a Peſtle Lid. 
25. Or a Mother her Child by 
Kicking and ſtamping on it 


26. One kill d endeavouring to 


part two fighting, where Mur- 


der and where Manſlaughter 
66 


27. 4. arreſted, endeavours a 


| Reſcue, and another of his par- 


ty kills the Officer, Murder 


in A. 87 | 


28. And ſo in one that comes in 


Aid of 4. tho' he knew not of 


the Arreſt id. 


29. So where ſeveral attempting an 
unlawful Act are reſiſted, and 
one of the Reſiſters is kill'd, all 
are Guilty, tho' not preſent 

SD Ibid. 

30. But if A. yields tothe Arreſt, | 

and others endeavour to reſcue 


| him, and kill the Officer, not 
Ibid. 
18. M rder notwithſtanding fly- 


ſiign to kill B. 


— cm. 


34. Vet a Conſtable or other 


2 


64, 134 


37. 4 without 


Murder in A. Ibid. 
31. 4. B. C. &c. attempting an 
unlawful Act, are reſiſted by 
the King's Officers, A. Kills B. 
Murder in A bur not in C. &c. 
except they knew of A. s de- 
111, 113 
32. But if A. had kill'd the Offi- 
cer, or in attempting to kill 
him had killed B. C. Sc. Mur- 
ger inn 114, 118 
33. 4. and B. fight of Malice, A. 
Kills C. coming to part them, 
Murder in A. Quære if ſo in B. 
114 


coming to keep the Peace is 
kill'd, not Murder except he 
declares, or the party knows 
he came to that intent 115, 116 
35. A. Sc. come riotouſſy to the 
Houſe of B. C. perſwading 
Peace, is kill'd by a Stone 
thrown at random over a wall 
by one of A.'s Servants, Mur- 
der in all 116 


36. So where ſeveral deſign a 


Felonious Act, and in doing 
thereof another is killd 117 
provocation 
throws a Bottle at B. and im- 
mediately draws his Sword, 8B. 
returns the Bottle and ſtrikes 4. 
A. ſtabs B. Murder 1 20, 125, 
5 3 126 
38. What may be done or not 
done ſe defendendo 128 0 130 
34. One within the words of the 


__ Statute of Stabbing, not within 


the reaſon of it 136 


40. What provocation may exte- 


nuate the Crime 130 10 138 


41. Ancient 
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41. Ancient and later Acceptati- 


ons in Law of the words Mur- 
der and Homicide 121 to 125 


Mute, vide Tryal. 
CF, 
Dath. 


1. The Oath of Allegiance not 
properly lo _ „ 
2. The Oath of a Coroner on ad- 


mitting the Examination of 
Witnelles taken by him to be 
read in Court 55 


Overt Its. 


1. How to be laid in Indictments 


ö 
b 


89 


2. Words Overt Acts to prove 
Treaſon 13 


3. So is aſſembling together, ad- 


viſing or conſulting 15, 17 


4. Whether to be laid in the fame. 


County or not 1 
5. Overt Acts to prove a Conſpi- 
ring to levy War 20 

6, Conſulting to levy War, an 
Overr Act of Conſpiring the 
King's Death 20, 21 
7. So conſpiring with a Foreign 
Prince to invade the Realm 20 

8. So printing of Treaſonable Po- 
ſitions, &c. N 


Outlaw. 


1. How Execution is awarded 
thereon in Treaſon 13 
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Over and Terminer. 


1. The General Commiſſion of 
Gaol- delivery, Sc. more eligi- 
ble to try Criminals than a 
Special Commiſſion of Oyer and 
Terminer Y 

2. Commiſſion of Oyer aud Ter- 
miner may Sit, Inquire and 
Try all in one day 77 

\ 


my 
Papiſts Recuſant. 

. One ſo proclaim'd is to appear 

in perſon at the Aſſizes, and to 


be in Cuſtody — 1 ; | 


Pannel. 


1. May be ſevered where ſeveral 


Priſoners are in one Indictment 


2. More than Twenty four in 


Criminal Caſes, and before 
Weſt. 2. cap. 38. in Civil 16 


Parliament. 


1, Long Parliament diſſolved by 
the King's Death = 


2. The Authority thereof no ex- 


cuſe for Treaſon Ibid 
3. Sir Edw. Cote's Errors touch- 


ing Pariiaments . 


Pardon. 


1. Of Manſlaughter not to ex- 
tend to Murder 24 
2. A Pardon pleaded confeſſeth 
the Fact, and is waved by 

. pleading 


EE, 
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_ pleading Not guilty after 25 


3. Gloves due to the Judges on 
allowance of Pardons IId 
4. Pardon void, becauſe no men- 
tion therein that rhe party had 


abꝛur d 28 
5. * don for Tranſportation is 
Cond cional — 
Peers. 


1. The manner of their Trial be- 
fore a Lord High Steward 54 


2. Ihey cant wave their Trial 

A 56 
3. Verdict of the greater number, 
number good if Twelve —_ 6. Of breaking Priſons where 
3 Mid. 
4. The High Steward not to ſpeak 
wich the Peers in abſence of the 
57 | 1- A Special Property where 


Goods are hired by a Lodger 


Priſoner 


7 
5. If not agreed of their Verdict, 
whether they are to be kept 


together, or may go to their 
Houſes 16 


» 


6. Thoſe Peers before whom the 
Indictment is found may Try 


2 7 pans 2 g. . . 58 
el Poploning. 4 
s, Of Principals and Acceſſaries 


therein 52,53 


2, The Reaſon of making the 


125 


Stat. 1 E. 6. cap. 1 2. 


Pꝛincipal and Acceſſary. 


1. Where one acquitted as prin- 
cipal may be indicted as ac-| 

k ceſſary 261 
2. Principals may be abſent in 


Murder by Poyſon 525 53 


3. Principal Abſent, yet Guilty, 


cho? he that gave the Poyſon 

Not guilty by reaſon of Mad- 

8 — 4 

Dꝛinting. 

1. Of Treaſonable and Seditious 
Books, c. 22,23 


—— 


| 


kj 


Piiſoners, vide Repꝛieve. 
1. For Treaſon not to be in Fet- 
ters at their Trial 10 


2. For Felony not to be diſcharg- 
ed during the interval of Seſ- 


ſions, but on good Bail 
3. Of the Tranſportation of Pri- 
8 — 44 


4. Where a Priſoner brought to 


Judgment, pleads and is over- 
ruled, his firſt Plea is peremp- 


tory 20 
5. A Priſoner ſecretly helped to 
Eſcape a, Reſcue 45 


Traytors or Felons are 77 


Pꝛopertp. 


2. And ſo it ſeems where deli- 


vered to a Carryer, ſed quere 
39 


Auarrelling, vide Title Wos. 
R. 
Repꝛieves. 


1. Not to be where Clergy is ou- 
ſted, but in open Seſſions with- 


rant | 
Reſcue. 

1. By ſecretly helping a Felon 
to Eſcape 45 


2+ Reſcuing a Youth endeavo- 
red to be ſpirited away 62 
3. One arreſted endeayors to be 
reſcued, and one of his Party 


kills the Officer 87 
24 Re- 


——— — 


out che King's Expreſs War- 


— ——— = 


— —— 


2. See Folio 


2. Robbery and Burglary by 
3. Robbery of a Houſe before 


4. WVhat a Robbery within the 
Statutes that ouſtClergy there- | 


in 
F. VVhataRobbing of Houlſes69 


Seſſions, vide Adjournment, 


10 Ed z. cab a. & 13 R. 2. cap. i. 


26 . 3. cap. 5. Clerks to be 


Reftititution, 
r. To the Owner Proſecutor of 
Goods ſold in Market overt 


| 45 
45748, 49,96 
3. Reſtitution not to be in Rob- 

bery unleſs the Jury find the 


Freſh Suit 96 
BVobberv. 

1. VVhere done by colour of 

lawful Pretence 43,44. 


fraud 62, 92 


the Party Lodges in it 46 


6756 8569 


6. What a Robbing of Perſons 70 


8 


1. Of certifying Recognizan- 
ces, Appearances and Exami- 
nations thither 152 


Statutes. 


Mag. Chart. cap. 9. and Marl. 


Bridge, cap. 25. of killing per 


infortunium _ 123 
Weſtm. 2. cap. 13. of Bills of Ex- 
ception 15 


Weſtm. 2. cap. 38. of the return 


of Jurors LF 


againſt Pardons of Murder 


124, 125 


charged with all Felonies at 
once 41, 425 102 
25 E. 3. cap. 8. of compaſſing 
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31 Eli. cap. 12. Reſtitution of 


the King's death 20]. 


5 H. 4- cap. 5. of cutting out 


Tongues, and pulling out Eyes 
i 
3 H. 7. cap. 1. of Committing x 
Bailing for Murder 25, 91, 
975 103, 104 
. . H. 7. cap. 3. of Gaolers ma- 
King Kallenders MY 
21 H. 8. cap. 1t, Reſtitution of 
ſtollen Goods 36, 48, 96 
23 H. 8 cap. 1. © 5 E. 6. cap. g. 
of ouſting Clergy 67 to 70, 
IO3 
1 E. 6. cap. 12. G5 & E. 6. 
cap. 11. & 1 Mar. „„ 
VVitneſſes in Treaſon 17, 4 
E 6. cap. 12. of Poyſoning 


52,125 
1 EZ. 6. cap. 12. of breaking 
Houſes 69 

i Mary cap. 12. of pulling down 
Encloſures 75 
1,2 P. M. cap. 10. of Trials in 
Treaſon 18,49 
1,2 P. M. cap. 11. of counterfei- 
ting Moncys „ 


1 2 P. M. cap. 13. of Examination 


of Priſoners 1 
8 Elix. cap. 4. & 18 Eliz. cap. 7. 
of Clergy 47, 42, 70, 102 


ſtoln Horſes 36, 48 
19 Elix. cap. 15. Ouſting Clergy 
for robbing Houſes in the day- 
-rume 31, 69 
r Jac. cap. 8. of Stabbing 28, 104, 
4 136 

x Fac. cap. 11. of Polygamy 27, 
80, 104 
3 Fac. cap. 4. Of the Oath of Al- 
legiance 6 38 
13 Car. 2. cap. 1. of conſpiring to 
levy War, SS. . 

16 Car. 2.— for ſuppreſſing Con- 
venticles 38 
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„ 


LE. 


4 Dre 


r © 


1. 
Tales. 


x: Retornable immediate at the 
Gaol - delivery 7 


Time. 

1. The Year aſcertain d, tho' not 
alledg d in what Kings Reign 10 
2. Time of the Fact not material 

in Indictments of Treaſon 16 
3. Time for Appeals a Year and 
Day after the Murder 25 
4. Time for Tranſportation ſeven 

years OY 4 

5. But after five years to have 
Lands aſſigned 45 


5 Townſhip. 
1. Amerced for an Eſcape of a Fe 
lon on Death of a Man 5 


_ Tranſportation. 
| I. Not to be perpetual, but only 
for ſeven years 4 
2. Such after five years to have 
Lands aſſignd them in the 
Plantations 45 


Treadon. 
1. In compaſſing the K. s Death & 
2. One acting as a Councellor 
only, yet a Traytor 12, 2 
3. So if one ſhews his liking or 
approbation 12 
4. So acting as a Soldier, tho by 
command of his Superiour Ot- 
=» ear — 13 
F. Sotho acting by Authority of 
the Parliament 144 
6. May be found ſeveral Years 


before the time alledged in the | 


Indictment 16 
:, Where Concealment is Trea- 
| fon, and where Miſpriſion only 


I-37 
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8. Several agree to levy War, 
and ſome of them only do it, 
""ErFemon 10 all. -}.. I9 
9. Conſpiring to levy War made 
Treaſon by Stat. 13 Car 2. 19 
10. Printing Treaſonable Poſitions 
a compaſſing the Ks Death 22 
11. Uttering of falſe Money 
Kknowingly, neither Treaſon nor 
Miſpriſion of Treaſon 33 


12. What Witneſſes are requiſite 


to prove it, Vide VVitneſſes. 
13. Several Special Verdicts in 
Caſes of Treaſon 72, c. 
4. The Judgment therein to be 
given by the Chief Juſtice 11 
15. Pulling down Bawdyhouſes, 
breaking open Priſons in gene- 
ral, Sc. Treaſon _ 70, 76 
16. WVhere pulling down Enclo- 
ſures, breaking Priſons, &c. is 
Treaſon, and where Felony 75, 
763 77 
17. Nothing Treaſon in the in- 
tention by Statute, which was 
not Treaſon in the Execution 
at Common Law — 
18. Aſſembling to expulſe Stran⸗ 
gers, remove Councellors, re- 
form Magiſtrates, deliver Pri- 
ſoners, throw down Incloſures, 
JJ 
19. And ſo with thoſe that join 
with them, tho' they know not 
their intent 77 
20, What ſhall be ſaid a Coune 
terfeiting the Great Seal 80 


Trial. 

1. Trial by the General Commiſ 
ſion of Gaol- delivery better 
than by a Special Commiſſion 

of Oyer and Terminer 
2. Several Priſoners for Treaſon 
try'd together _ 
3. Their 
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N . Their Irons to be taken off 


2. VVhether Peers not agreed of 
their Verdict are to be kept to- 


while trying 10 
4. Immediate Trial on pleading | 


non eadem perſona 13 


5. One ſtanding mute, his Thumbs | 


ty d with VVhipcord 27 
„ VVhere ſuch al be preſs'd, 
"wag where procceded with to 


Trial 36 
7. On Trials by Peers the Priſo- 
ner can't challenge 54 
S. A Peer can't wave his Trial 
by Peers 56 
V. 
Clartince, 
I. In a Letter of the Sirname, not 
allowed 11 


Gerdi. 


3. 


7 


6. 


7. 
9. 


| 


9. 


1. Verdict by the Peers is good, 


if only the greater Number 
(being Twelve) agree 56. 


ther or ſent home 57 


Special Verdicts in Caſes of 
72, Oc. 


Hit gh Treaſon 
4 one Special Verdict "againſt 
ſeveral Priſoners ſeveral Judg- 
ments = mo 209 2 
5. A Verdict nor to ſtrictly ty'd 
ro Form as an Indictment 112 
5. VVhere a Fact is found done, 


it is imply d "twas voluntarily, 
except ſpecially found other: | 
11 
55 No provocation to kill a Man, 


wiſe 


W. 
Witneſſes, 


I, What Witneſſes neceſſary to 
prove overt Acts in Treaſon 
9, 16 

:. Commiſſioners for the Trial 
may be Witneſſes in Treaſon 12 


= 


1 


| 


3. 


4 A pretended VVife, 


. It cwo 
and after a reaſonable time 


* 


80 may Confederates i in the 
ſame Treaſon 17,33 
Where a promiſe of Pardon 
ſhall diſable a Witneſs 18 
Two to prove Treaſon which 
may be the ſame that gave 
Evidence of finding the Indict- 
ment [ 3 
One Witneſs in Treaſon e- 
nough at Common Law 49 
One burnt in the Hand for 
Felony allowed a Witneſs 37 
Wirneſles dead or unable to 


travel, their Depoſitions read 55 


So if detained by procurc- 
ment of the Priſoner Lid. 


_ Caives, 
. Having two 'VVives, one 
"Sls is divorced cauſa A- 
dulterij or Sevitiæ, not. with- 
in the Statute of 1 Jac. cap. il. 


A Difference where the firſt * 


VVife is Married in France, 


Sc. and the ſecond here & 


e contra 9,50 
She cannot commit Larceny 
or Felony jointly with her 
Husband, contra of Murder 31 
how to 
be indicted in Felony - IS 


Of killing an Adulterer, and 


the provocation of Adultery 
137 
CUoꝛds. 


nor will they leſſen a Crime 
from Murder to Manſlaughter 
57565 
Quarrel in VVords, 


Fight, and one is killed, Mur- 
der 56. Vide plus of Quarrel- 
ling Title Murder, Sc. 
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